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STATEMENT OF JURISDICTION 
This Court has jurisdiction of this appeal pursuant to §78-2a-3(j) of the Utah Code 
Annotated (1953) and pursuant to Rules 3 of the Utah Rules of Appellate Procedure. 
S T A T E M E N T O F T H E I S S U E S 
A. Did the Court err in failing to grant Summary Judgment to 
Defendants/Appellants? 
Standard of Review: Since a Summary Judgment is granted (or denied), as a 
matter of law rather than fact, the appellant court is free to reappraise trial courts legal 
conclusions. Barber v. Farmers Ins. Exch., 751 P.2d 248, 249 (Utah Ct. App. 1988), 
Winegar v. Froerer Corp., 813 P.2d 104, 108 (Utah 1991), LeVanger v. Highland Estate 
Props. Owners Assoc, 2003 Utah App. 377, 486, 569. 
Issue preserved in lower court by order denying Motion for Summary Judgment 
(R. 67). 
B. Did the lower Court err in failing to grant the Defendants Motion for 
Judgment Notwithstanding the Verdict and in the Alternative a New Trial 
and to Alter or Amend the Judgment? 
Standard of Review: Correction of error and insufficiency of the evidence to 
support the verdict. 
Collins v. Wilson, 370 Utah Adv. Rpt. 68 (Utah 1999); Hansen v. Stewart, 761 
P.2d 14 (Utah 1988). 
Issue preserved in the order denying Motion (R. 67). 
C. Did the lower Court err in its instructions to the Jury? 
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Instruction No. 26 was given to the jury over the objection of Counsel (Tr. 584). It 
raised an issue of alter ego without evidence to support the claim. 
Crookston v. Fire Ins. Exch., 817 P2d. 789 (Utah). 
The issue was preserved in Defendants Motion for Judgment Notwithstanding the 
Verdict and in the Alternative New Trial and to Alter or Amend the Judgment (R. 375). 
D. Did the lower Court err in allowing Excessive Damages? 
Plaintiff demanded a written guarantee from Timberline Construction for the 
drainage system, it installed. The bid contained the written guarantee and the cost was 
embedded in the bid and not stated separately. 
Standard of Review: Error in law. 
The bid was objected to during trial (Tr. 185) and is preserved in Defendants 
Motion for Judgment Notwithstanding the Verdict and in the Alternative New Trial and 
to Alter or Amend the Judgment. 
E. Did the lower Court err in allowing Plaintiffs counsel to read Plaintiffs 
notes to the jury in closing arguments? 
Standard of Review: Correction of error and abuse of discretion. 
Rule 612-Utah Rules of Evidence; State v. Sibert, 310 P.2d 388 (Utah 1957). 
This point was preserved when the reading of the notes by Plaintiffs counsel 
was objected to (Tr. 610). 
F. Did the lower Court err in submitting the issue of Fraud to the Jury? 
See C. above (Alter ego, Instruction 26) Plaintiff did not meet her burden of 
proving Fraud by clear and convincing evidence. 
Crookston v. Fire Ins. Exch., 817 P2d. 789 (Utah). 
This issue was preserved by Defendants objection to Instruction No. 26 and the 
Motion for Judgment Notwithstanding the Verdict and in the Alternative a New Trial and 
to Alter or Amend the Judgment (R. 334). 
G. Did the lower Court err in allowing attorney's fees to Plaintiff? 
Plaintiff did not segregate attorney's fees between the issues upon which she could 
prevail and on the issue which she lost. Plaintiff sued for two (2) types of damage: 1. 
Water entering the basement from under the basement floor and 2. Water to the north of 
the house and yard and the water meter box. Plaintiff, by Affidavit of counsel 
(Addendum G), listed by each and every item of work performed for the entire case (R. 
326-328). However, Plaintiff failed on her second claim for damages. Plaintiff made no 
attempt to segregate the amount of attorney's fees incurred in the first issue of damages 
on which she prevailed and the second issue of damages on which she failed. 
Standard of review: Correction of error and abuse of discretion. 
This issue was preserved in Defendants Motion for Judgment Notwithstanding the 
Verdict and in the Alternative New Trial and to Alter or Amend the Judgment. (R. 334). 
Determitive Law: Cottonwood Mall Company v. Wesley F. Sine, et. al. 830 P2.d 
266 (Utah 1992). 
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STATEMENT OF THE CASE 
A. Nature of the Case 
This case involves the purchase and sale of an upscale residence adjoining the golf 
course in North Salt Lake, Utah. The golf course lies west of the lot and on the east of 
the lot the street side raises quite sharply into the hillside. 
The Defendants purchased this lot in the year 2000 and contracted with TLC 
construction (TPD) to construct a home thereon. The Defendants resided in the home 
until it was sold by the Melanie Asher Trust to Plaintiff, Sharee Rodgers, in October-
December 2003. 
In the Spring of 2002, Melanie Asher noticed that there was moisture in the 
carpeting in the basement bedroom. Mr. Durant of TLC came over, pulled up the 
carpeting and padding, in approximately 1/3 of the bedroom. The padding was replaced 
because it was wet, the carpeting was dried out with fans and re-stretched and put back in 
place. He then raised the window well and the lot in front of the window well was re-
contoured so that drainage was away from the house. Somehow, water had gotten in to 
the window well, hence into the basement. Mr. Durant, the builder, believed that this was 
a drainage problem and it was corrected by raising the window well and re-contouring the 
lot in front of the window well. The water problem did not recur. 
In the fall of 2003, it was determined that the residence would have to be sold. It 
was listed through Pro-Brokers - dba Regency; Nathan Hale was the real estate agent 
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throughout and acted as agent for both Sharee Rodgers, Plaintiff and Melanie Asher, 
Trustee of the Melanie Asher Trust. 
Plaintiff submitted an offer to purchase the property on a standard form "Real 
Estate Purchase Contract (REPC)" on or about October 28, 2003. The deal closed about 
December 12, 2003. 
Prior to the winter of 2004, North Salt Lake had been extremely dry. The 
contractors testified that before the winter of 2004 there was never any water or moisture 
in any of their excavations. However, the winter of 2004 was very unusual in North Salt 
Lake. By February, there was heavy snow on the ground and hillsides and during 
February, there was a rapid melting; springs and the movement of underground water 
resulted. This was a force Majeure that no one could have anticipated. 
In late February, 2004 Plaintiff experienced water in her home coming up through 
the basement floor. This happened on two (2) other occasions, one as late as June, 2004. 
She claimed that on at least three (3) occasions Floyd Asher told her that there had never 
been any water in the basement of the home. In fact, a small amount of water had come 
in to the basement bedroom through a window well as a result of a drainage problem. 
This had been corrected by raising the window well and re-contouring the ground. No 
further water problem occurred. The fact that a small amount of water had occurred was 
told to her real estate agent, Nathan Hale, who in turn told Plaintiff. This occurred before 
the deal closed. 
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In the month of June, 2004, Mr. Scott Cox (Timberline Construction), an 
excavator, was employed by Plaintiff to establish a drain system on the south and east part 
of the home. Plaintiff immediately commenced suit against Floyd Asher and Melanie 
Asher, individually, for Breach of Contract and Fraud after the drainage system was 
completed. 
The case was tried to the jury, the jury returned a Special Verdict in favor of the 
Plaintiff $52,050.00 against both Defendants, individually. 
Defendants timely filed a Motion for Judgment Notwithstanding the Verdict and in 
the Alternative New Trial and to Alter or Amend the Judgment. This Motion was denied 
by the Court and this appeal followed. 
STATEMENT OF FACTS 
1. Defendants, Floyd Asher and Melanie Asher, acquired title of the subject 
property located at 1131 Eaglewood Loop, North Salt Lake, Davis County, Utah on or 
about March 17, 2000 (Tr. 379). 
2. The Defendants engaged the services of Tom Durant, TLC Construction Inc., 
to construct a home on the lot to be their residence. They moved in on completion on or 
about December 15, 2000 (Tr. 322). 
3. In the Spring of 2002 a small amount of water entered the downstairs bedroom 
through a window well. Prior to April, 2002, no water ever entered the home. In April 
2002, a small amount of water did enter the main bedroom in the basement through a 
window well. It was probably caused by drainage of the sprinkler system (Tr. 321). It 
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was an insignificant amount of water (Tr. 322). Mr. Asher called Mr. Durant, who came 
to the home, pulled back the carpet, and actually replaced about a third of the pad 
underlying the carpet in the bedroom. Mr. Durant stated that the water had come through 
the window well. Mr. Durant raised the window well by pouring cement on top of the 
existing structure and Mr. Asher had the lot in front of the window well re-contoured so 
that any drainage would flow away from the house (Tr. 321-326 testimony of Floyd 
Asher). 
4. The work performed on the window well and re-configuring the ground outside 
the window well cured the problem. There was never any water in that window well or in 
the basement of the residence from April 2002, until the property was sold in October, 
2003 (Tr. 326). Tom Durant believed that whatever problem existed had been cured (Tr. 
523, 526). 
5. In the fall of 2003 it was determined that it would be necessary to sell the 
residence. The Defendants engaged the services of Mr. Nathan Hale, an agent for Pro 
Brokers - dba Regency and listed the home with him (Tr. 271). Mr. Hale prepared the 
Real Estate Purchase Contract (REPC) and acted as agent for both parties in the purchase 
and sale. The REPC is attached as Addendum "A". 
6. The REPC was prepared and signed on October 28, 2003. Prior to that date, on 
the 20 day of October, 2003, Mr. Hale delivered to Defendants a document entitled 
"Sellers Property Condition Disclosure" to be filled out by Defendants. It contained a 
provision which stated that there was never any moisture or water in the home. A copy of 
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this Disclosure is attached as Addendum "B". However, and most importantly, Floyd 
Asher testified that the fact a small amount of water having come into the home in April 
2002, was reported to Mr. Hale following the preparation of Addendum B. His testimony 
is as follows (Tr. 328): 
"Q. did you have a conversation with him at that time? 
A. It was sometime around the time that the 
negotiations were going on and Ms. Rodgers was coming 
back and forth and going through the house. 
Q. Did you tell him about the small amount of water? 
A. Yes, I did. 
Q. You say you did? 
A. I did. 
Q. He was an agent that represented both of you; isn't 
that correct? 
A. That's correct." 
Mr. Hale corroborated that testimony (Tr. 277): 
"Q. And what did he say? 
A. He said, yes, that there had been a time when a 
small amount of water - and I remember being for some 
reason in my mind it was like a thimble, I mean a very small 
amount of water had come through that window, hadn't it 
really even moistened the carpet but it had come through the 
window and it had slightly discolored the wall 
Q. After you had learned there had been a small 
amount of water (inaudible) what did you do with that 
information: 
A. I communicated that to Ms. Rodgers. ... 
Q. Was that on the addendum? 
A. Yes, that's correct. 
Q. So Ms. Rodgers had all of that information prior to 
the time the offer was put together and the addendum 
(inaudible); is that correct: 
A. That's correct. 
Q. And she knew about that water and your 
conversation prior to that time (inaudible)? 
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A. She knew about that very minimal amount of 
water. 
Q. Now you represented her as an agent as well as 
representing the Ashers? 
A. That's correct." 
7. Title of the home was in the name of Melanie Asher, Trustee of the Melanie 
Asher Trust. She is the only party to the REPC and Disclosure Statement. Floyd Asher 
did not have any ownership interest in the property and did not sign any of the purchase 
and sale documents (Tr. 303-388). 
8. The sale of the property closed on December 8, 2003. A copy of the settlement 
statement is attached as Addendum "C". 
9. Deed to the property passed from the Melanie Asher Trust to Asher Homestead 
Limited, a Nevada LLC, on September 9, 2002 recorded October 17, 2003. 
10. Possession was delivered within 24 hours after the closing. 
11. The foothills of North Salt Lake, where the golf course and lot are located, 
experienced a very unusual winter in the year 2004 following the December 2003 closing. 
There was heavy snow piled up in the foothills and mountains and then in February there 
was a sudden and unexpected melt (Tr. 214, testimony of Scott Cox). He testified that 
the hillsides in North Salt Lake were completely dry for years prior to February, 2004. 
Then, as a result of the heavy snow and melt, new springs developed and there was a 
substantial amount of underground water (testimony of Cox, Tr. 214). 
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12. Following another episode of water entering the basement of the home in June, 
2004, Plaintiff employed Scott Cox to determine the cause of the water and to drain it 
away from the home. 
13. Ms. Rodgers insisted on a guarantee from Cox that no water would enter the 
home and this guarantee extended for the life of the home. The bid he gave was 
$28,300.00 (Addendum "D") and embedded within that bid was a clause to guarantee 
that if water entered the home it would be repaired by Timberline for the life of the home. 
This guarantee substantially increased the bid. The work performed consisted of digging 
next to the foundation and below the footings on part of the house and installing a French 
drain which is a plastic pipe with holes in it. The pipe was used to catch any water 
coming under ground through the material surrounding the laterals. Mr. Cox, who is an 
experienced excavator, testified that he believed the water entering the home came from 
the street through the material surrounding the utilities in the street and thence followed 
the service lines and laterals through the materials surrounding laterals under the 
foundation and up into the basement floor (Tr. 210, 221). Mr. Cox testified that he had 
the water in his excavation tested and it did not contain chlorine and he therefore 
concluded that it was not coming from a broken water line. Mr. Durant testified that he 
visited the home at the end of February, 2004 and noted the water coming up through the 
basement. He testified that the water coming in through the basement and the water that 
came through the window well did not come from the same source (Durant Tr. 526). 
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14. The case was tried by a jury. The jury returned special verdict awarding 
Plaintiff damages, interest and attorneys fees. A copy of the Judgment is attached as 
Addendum "E". 
15. Defendants filed a timely Motion for Judgment Notwithstanding the Verdict 
and in the Alternative New Trial and to Alter or Amend the Judgment. A copy of the 
Motion and Judgment NOV etc. together with a copy of the Memorandum is attached as 
Addendum "F". 
16. The Motion for Judgment Notwithstanding the Verdict and in the Alternative 
New Trial and to Alter or Amend the Judgment was denied by the Court. This appeal 
followed. 
Marshalling the Evidence 
17. Plaintiff claims that paragraph 5 of the REPC binds the Defendant, Floyd 
Asher, to its terms by the authority of Melanie Asher. 
18. Floyd Asher on at least three (3) occasions stated to Plaintiff that there had 
never been a drop of water in the house and that Plaintiff should not worry about it. 
19. Melanie Asher signed a disclosure statement dated October 23, 2003, later 
included in the REPC dated October 28, 2003 which stated in effect that there had never 
been any water or moisture in the home. 
20. Plaintiff claims that fraud was committed by Defendants by the use in the 
REPC of the Melanie Asher Trust as seller and Asher Homestead Limited, a Nevada 
LLC, as owner of the property when the transaction closed. 
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21. Plaintiff claims that the two entities were the alter egos of Defendants, Floyd 
and Melanie Asher and that therefore they are individually liable to Plaintiff. 
SUMMARY OF ARGUMENTS 
1. The lower court erred in failing to grant Summary Judgment to Defendants 
upon the ground that the only party to the REPC is the Melanie Asher Trust, a separate 
entity. 
2. The lower court erred in its instructions to the Jury. 
3. The lower court erred in permitting the jury to speculate that Asher Homestead 
Limited, a Nevada LLC, and the Melanie Asher Trust were alter egos of Floyd Asher and 
Melanie Asher. 
4. The damages claimed and awarded are excessive. 
5. The lower court erred in allowing Plaintiffs counsel to read to the jury, in 
closing argument, the notes made by Plaintiff. 
6. The lower court erred in denying Defendants Motion for Judgment 
Notwithstanding the Verdict and in the Alternative New Trial and to Alter or Amend the 
Judgment. 
POINTS 
POINT I. THE LOWER COURT ERRED IN FAILING TO GRANT THE 
DEFENDANTS SUMMARY JUDGMENT DISMISSING THE CASE. 
The Real Estate Purchase Contract (REPC) is a fundamental document in this case. 
Addendum "A" is a copy of the REPC (without signatures) and a copy of the yellow part 
of that form, which does have signatures. 
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The REPC frames the basis of Defendants Motion for Summary Judgment. The 
REPC was prepared by the real estate agent Nathan Hale, who served as listing agent and 
also as a limited agent for both buyer and seller. See Paragraph 5 of the REPC. 
Examination of the REPC will show that the offer was signed by Plaintiff on 
October 28, 2003. 
Importantly, the REPC is signed by Melanie Asher, Trustee, in only two places, the 
Acceptance and Addendum 1. 
It is clear from reference to these two (2) documents that Melanie Asher is signing 
as Trustee and not individually. Sharee Rodgers is named as buyer and the Melanie 
Asher Trust is named as seller. 
The well-established principle is that a person who enters into a contract is 
presumed to have read the contract, understood the terms thereof and agrees to be bound 
thereby. In this case, the Plaintiff is charged with knowledge and fact that she was 
dealing with the Melanie Asher Trust and not Melanie Asher individually. The terms are 
clear and understandable. 
The court will immediately note, reference to the REPC, that the Defendant, Floyd 
Asher, was not a contracting party to the sale of this home. 
A fundamental principle of contract law is set forth in 17A Am. Jur. 2d Contracts 
§412 which reads in part: 
"Generally the obligation of contracts is limited to the 
parties making them, and, ordinarily, only those who are 
parties to contracts are liable for their breach. Parties to a 
contract cannot thereby impose any liability on one who, 
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under its terms, is a stranger to the contract, and, in any event, 
in order to bind a third person contractually, an expression of 
assent by such person is necessary. This is particularly so 
where the contract is one for services. In the case of a written 
contract, a person who is not named in, or bound by, the terms 
of a written contract cannot be rendered liable on it by a mere 
intention that he or she should be bound, although he or she 
was known to, and was in direct communication with, the 
obligee when the contract was executed." 
A Utah case supporting the general rule is Shire Development v. Frontier 
Investments, 799 P.2d 221 (Ct. App. Utah 1990): 
"Appellants' argument correctly assumes that only 
parties to a contract, or intended beneficiaries thereof, have 
standing to sue. "As a general rule, none is liable upon a 
contract except those who are parties to it." County of Clark v. 
Bonanza No. 1, 615 P.2d 939, 943 (Nev. 1980)(citing Paxton 
v. Bacon Mill and Mining Co,, 2 Nev. 257 (1866); Barbara's 
Lighting Center, Inc. v. Churchill, 35 Colo. Ct. App. 439, 540 
P.2d 1110 (1975))." 
Mention should be made of the document entitled Seller's Property Condition 
Disclosure; on the first page it does say that Seller's names are "Floyd and Melanie 
Asher". On the first page of the document it is dated October 20, 2003. This document 
was prepared before the offer was made by Plaintiff at a time when the real estate agent 
did not know who the contracting party would be (Testimony of Nathan Hale Tr. 286). 
It is signed only by Melanie Asher and not by Floyd Asher. 
Additionally, the document, while attached to the REPC, is not part of the 
signature page of the Purchase and Sale Agreement. 
Considering the REPC as a whole and with the principle in mind that a written 
contract cannot be varied by parol evidence, it is clear that Melanie Asher signed the 
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agreement only in her representative capacity as Trustee and that Floyd Asher did not sign 
any agreement. If Plaintiff believed that she had a cause of action under the REPC, she 
brought suit against the wrong parties. The suit should have been brought against the 
Melanie Asher Trust. 
POINT II. INSUFFICIENCY OF THE EVIDENCE TO JUSTIFY THE 
VERDICT AND JUDGMENT. 
a. The water problem. 
Plaintiff based her case almost entirely on statements in the disclosure attached to 
the REPC that there was no water or moisture in the basement (Addendum "B") and upon 
statements allegedly made by Floyd Asher to Plaintiff during the course of negotiations 
that there had never been any water in the home (Tr. 16). 
Plaintiff met Melanie Asher at the home on only one occasion during the 
negotiations and never had any conversation about the home and particularly no 
conversation about any water in the home (Tr. 46, 501). 
In April 2002, a small amount of water did get into the home through the window 
well on the East side of the home as a result of a drainage problem; probably a result of 
the sprinkling system. The carpet was pulled back and dried and the padding under the 
carpet (about a 1/3 of the padding) in the bedroom was removed and replaced because it 
was wet. This was done by Tom Durant (Tr. 519), the builder. He also raised the 
window well by adding more cement so that water could not drain into the window well. 
The Defendants re-contoured the area in front of the window well so that any drainage 
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would flow away from the house. This cured the problem. From that moment on, there 
was never any water in the basement of the home. (Tr. 523). 
Tom Durant, the builder, visited the residence at the request of Mr. Asher shortly 
after Plaintiff reported water in the basement on February 27. After inspecting the home, 
Mr. Durant discussed the water problem with Plaintiff and advised her that there had been 
an earlier problem through the window well and further testified as follows (Tr. 526): 
"Q. And did you tell her that you believed that the 
water she was getting was coming from another source other 
than the one that you had corrected earlier? 
A. Yes, I did. 
Q. And is that your belief and understanding that the 
water she had came from a different source? 
A. Yes, it is." 
(Tr. 569) "Q. Now in this initial incident is it your 
belief the water came in through the window well? 
A. Yes, it is." 
Mr. Scott Cox (Timberline Construction) was engaged by Ms. Rodgers in June, 
2004 to determine the source of the water coming into the home and to prevent a water 
incursion in the future. Mr. Cox, in part, testified as follows (Tr. 178): 
"... So, what I should tell you is that now we've 
discovered the source of the water. We've excavated this out, 
you've got three lines that cross the trench. You've go the 
water line coming from the street, the sewer and the electrical 
and in each trench as we excavated away water was coming 
out of these trenches. It's almost using the trench like a 
highway. 
So what I believe is going on is in the city street, 
you've got all your major utilities. You've got your sewer, 
your storm drain, your water lines in the street and when they 
install these they're all encased in gravel or some kind of 
porous material. So what I think they've got is a spring 
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somewhere that's popped up. It catches those lines in the 
street and follows that porous material just like a highway. 
Then when it gets to her house it takes a side street which is 
one of these water lines or sewer lines or electrical lines and it 
just follows it's way right into her home and I hope she's got 
it on here because as you stand and look at each one of these 
trenches you can see the water just dripping right out of those. 
That's the sewer, gas. This is just showing how much water 
has accumulated overnight I guess." 
The water problem that occurred in 2003 was corrected fully by Mr. Durant. The 
water problem experienced by Ms. Rodgers commencing in February 2004, some months 
after she has purchased the property, was coming from an entirely different source. Ms. 
Rodgers based her entire case on the fact that the Seller Disclosure stated that there has 
been no water or moisture in the home and that Floyd Asher had told her on at least three 
occasions during the negotiations that there has been no water in the home. The water 
that came through the window well was drainage from some source, but that problem was 
fully corrected in 2002 by Mr. Durant. The water Ms. Rodgers encountered commencing 
in 2004 came from under the street, traveling through the laterals under and through the 
basement floor. No connection between the two whatever. This is a matter of proximate 
cause which the Plaintiff did not address. 
The most telling evidence was that given by the real estate agent John Nathan 
Hale. Mr. Hale represented both the seller and buyer in this transaction. During the 
course of negotiations and before the REPC was signed by both parties, in a walk though 
of the home, by Plaintiff, with the agent, she noted that there was a separation of the 
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baseboard from the wall in the central bedroom in the basement. He testified that water 
was a concern for Ms. Rodgers and that she was concerned about the separation of the 
baseboard in the basement bedroom. 
Mr. Hale communicated Ms. Rodgers concern to Mr. Asher and during a 
conversation he had with him, which was at the time of the walk through, Mr. Asher 
stated that there had been a small amount of water enter the bedroom through the window 
well (Tr. 277). 
The fact of the small amount of water entering the basement through a window 
well was known to Plaintiffs agent, Nathan Hale and his knowledge is imputed to 
Plaintiff. Plaintiff not only had imputed knowledge, but she also had actual knowledge 
because Nathan Hale told her about the water (Tr. 278). She could not have been misled. 
The testimony of Nathan Hale followed the testimony of Plaintiff and she never 
challenged that statement on redirect. The applicable legal principal is as follows: 
"3 Am. Jur. 2d §281 - The general rule, which is 
subject to certain qualifications, is that the principal is 
chargeable with, and bound by, the knowledge of or notice to 
his agent received while the agent is acting as such within the 
scope of his authority and in reference to a matter over which 
his authority extends... The general rule is also applied to 
knowledge or notice acquired by agents of purchasers. Notice 
of any defect in the title to, or quality of, the property, given 
to an agent employed to purchase property, is notice to his 
principal in any controversy between the principal and the 
vendor in relation to such property." 
In support of the fact that the matter of the baseboard had been discussed, the 
Court is referred to a REPC Addendum No. 1 which states: 
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"Seller to repair/paint all nail holes and rechalk (sic) 
baseboard in basement secondary bedroom" 
Based on the testimony of Nathan Hale, the Court should have directed the Verdict 
in favor of Defendants (R. 290). 
POINT III, ALTER EGO/INSTRUCTION 26. 
Plaintiff tried the case based upon her Amended Complaint. Paragraph 4 of the 
Amended Complaint reads: 
"On or about October 28, 2003, the plaintiff as buyer 
entered into a Real Estate purchase Contract with the 
defendants as sellers, although the contract was signed only 
by Melanie Asher, both Floyd and Melanie represented 
themselves to the plaintiff as being the owners and Sellers of 
the property at 1131 Eaglewood Loop, North Salt Lake, Utah, 
more particularly described as Lot 0815 Eaglewood Cove 
Subdivision Phase 8. ..." 
There is no evidence in the case to show that either Defendant represented that he 
or she owned the residence. In fact, Mr. Asher told the agent, Mr. Hale, that the home 
was in trust and that he could not sign (Tr. 286). The REPC was not signed by Floyd 
Asher and Melanie signs only in her representative capacity as Trustee of the Melanie 
Asher Trust. Plaintiff was fully aware of that fact. At any time prior to closing she could 
have terminated the contract or requested that it be signed by Mr. and Mrs. Asher, 
individually. This she did not do. 
The title to the home was transferred several times after the Ashers acquired it as 
an incident to refinancing to obtain a lower interest rate. However, long before any 
negotiations were started, the title was in Melanie Asher Trust and finally, Asher 
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Homestead, LLC. On October 17, 2003, a special warranty Deed to the property was 
transferred from the trust to Asher Homestead, LLC. The Deed was signed September 9, 
2002. Evidently it languished in Attorney Scott Solbergs office until he recorded it on the 
date indicated. 
There is no evidence or testimony in this case which will show that Floyd and 
Melanie Asher, individually, were the owners of this home. Floyd Asher never testified 
that he had made such a representation and Melanie Asher had only one brief meeting 
with Plaintiff prior to closing (Tr. 486). 
Floyd Asher testified (Tr. 386): 
"Q. Were you trying to substitute Asher Homestead 
limited liability Company for yourself to avoid responsibility 
for the water damage? 
A. Absolutely not. 
Q. Why did you have Asher Homestead get introduced 
at that time, just 10 before the sale? 
A. As I explained before, I have no idea. It was in the 
hands of my attorney and he's the one responsible for 
recording it. Keep in mind that was set up on the 13 of 
February of 2002, that's when it was signed." 
Of course Melanie Asher never represented to Plaintiff that she owned the home 
except as Trustee for the Melanie Asher Trust, which entity is not a party to this litigation. 
The law is that a party can contract to sell real estate even though that party is not 
the owner of the real estate. True, at the time the matter is finalized, that party must 
produce a marketable title. This principal is set forth in the case of Woodard v. Allen, 265 
P.2d 398 (Utah 1953). See also 77 Am. Jur. 2d §234 (Time When Title Must Comply 
With Contract). 
20 
"The general rule is that although the title of the one 
who enters into an executory contract for the conveyance of 
land may be defective at the time he enters into such contract, 
if the vendor is able to convey a good title when the time for 
the conveyance of the land arrives, this is sufficient." 
Coupled with the above, we now refer to Plaintiffs Instruction No. 26. 
Plaintiff proposed Instruction 26 and it was given to the jury over the objection of 
Defendants. See objection Tr. 584 - 586. 
Instruction No. 26 reads: 
"INSTRUCTION NO. 26 
If you find that the plaintiff, Sharee Rodgers, was 
given a corporate form deed, which was signed by Melanie 
Asher, as a representative of Asher Homestead, LLC, a 
Nevada Limited Liability Company, you may still hold the 
defendants, Melanie and Floyd Asher, personally liable for 
any breach of contract if you find that Asher Homestead, 
LLC, was merely an alter ego for the defendants. 
A corporation is considered an alter ego when: 
1) There is such a unity of interest and ownership that 
the separate personalities of the corporation and the 
individual no longer exist; and 
2) The observance of the corporate form would 
sanction a fraud, promote injustice, or produce an 
inequitable result. 
Certain factors that are deemed significant, although 
not conclusive, in determining whether this test has been met 
include: 
1) Undercapitalization of a one-man corporation; 
2) Failure to observe corporate formalities; 
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3) Nonpayment of dividends: 
4) Siphoning of corporate funds by the dominant 
stockholder; 
5) Nonfunctioning of other officers or directors; 
6) Absence of corporate records; 
7) The use of the corporation as a facade for 
operations of the dominant stockholder or 
stockholders; and 
8) The use of the corporate entity in promoting 
injustice or fraud. 
If you find the evidence shows that Asher Homestead, 
LLC was an alter ego for the defendants, then you may 
disregard the corporate entity and hold the defendants 
personally liable for any act committed by the corporation." 
For the first time in the case, Plaintiff has injected the concept of alter ego 
("piercing the corporate veil") and the instruction states that if the jury finds that Asher 
Homestead, LLC was Defendants alter ego of the individual defendants, they are liable 
for any act committed by the corporation. 
Before the lower court could submit an instruction relative to alter ego, it was 
necessary that there be evidence to support that theory. The only evidence in the record 
relative to Asher Homestead, LLC, is testimony given by Floyd Asher in cross-
examination set forth above (Tr. 386). 
In the case of d'Elia v. Rice Development, Inc., 2006 P.3d (2006 UT App 416) 
some statements from that case are important here: 
"Further, the trial court's consideration of the parties' 
voluntary contractual relationships accurately reflects the fact 
that "[c]ourts have been extraordinarily reluctant to lift the 
veil in contract cases, such as this one, where the 'creditor has 
willingly transacted business' with the corporation, (citations 
omitted)(stating that "[cjourts are less likely to apply the alter 
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ego doctrine where the party seeking to invoke it.. .voluntarily 
transacted business with the corporate entity") (citation 
omitted) (declining to pierce corporate veil and alluding to 
facts demonstrating defendant entered into contract with 
plaintiff voluntarily and fully aware of circumstances and 
risks) (citation omitted) (stating that, in general, courts are 
less likely to pierce the corporate veil in contract cases than in 
tort cases because the "injured party in contract cases has the 
opportunity to select the entity with whom he or she 
contracted"). 
The evidence in this case demonstrates that Plaintiff elected to do business with 
Asher Homestead, LLC. She accepted a Warranty Deed and signed the closing statement. 
This was done voluntarily. She raised no complaint. She accepted the Warranty Deed 
and received an insured marketable title. 
Plaintiff claims that there was something sinister in the manner in which title to 
this property was held. Simply not true. 
Further considering Instruction No. 26 and viewing the 10 elements of the alter 
ego concept, there is no evidence in the record that anyone can point to showing any 
violation of those elements. The instruction floats and is not tethered to any basis in fact; 
is high prejudicial and permitted the jury to speculate. 
POINT IV. EXCESSIVE DAMAGES. 
Following the entry of water into the basement of the residence, Plaintiff engaged 
the services of Timberline Construction Company to drain the entire southeast side of the 
home to prevent any further intrusion of ambient water into the basement of the home. 
The bill for his services was introduced in evidence by Plaintiff over the objection of 
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Defendant (Tr. 185). This bid and statement was introduced as Exhibit P37. It is in the 
amount of $28, 300.00. At the bottom of the exhibit, there is the following legend: 
"NOTE: This bid includes a guarantee against water 
leaking into the basement of the home. If there is a water 
problem once the system is installed, it will be repaired by 
Timberline Construction at no cost to the homeowner. This 
guarantee is good for the life of the home." 
The testimony of Scott Cox in this regard is as follows: 
"Q. In prior conversations and testimony in this 
matter, we learned that you gave Ms. Sharree Rodgers a 
written guarantee (inaudible) the home; is that correct? 
A. That's right. 
Q. And does this bid embrace that guarantee? 
A. It does. 
Q. There's no amount of money though shown there 
for the guarantee is there? 
A. No, it's included in the total." (Tr. 184-185) 
The question is whether the damages in a situation like this can include a guarantee 
for the life of the home and is that guarantee a responsibility of the seller. Is it an element 
for damage? 
We have been unable to find any case law or textbook law on an issue such as this. 
The usual measure of damage for injury to property is the reasonable cost of restoration. 
It certainly does not include the cost of a lifetime guarantee. 
Plaintiff made no attempt to segregate the cost of the guarantee. Mr. Cox did not 
testify that his bid was reasonable only that it was reasonable to the Plaintiff: 
".... So I guess what I'm getting at is that if I give 
everyone the bid I gave her, I'm not going to get any jobs, 
that's what I'm saying." (Tr. 202-203) 
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The written estimate, Addendum "D", was objected to. It was however received 
by the Court (Tr. 185). 
POINT V. THE COURT ERRED IN ALLOWING PLAINITFFS COUNSEL 
TO READ HER NOTES TO THE JURY IN CLOSING ARGUMENT. 
When Plaintiff first experienced water in the basement in February 2004, she 
started a log and kept notes. In final argument, counsel for Plaintiff was permitted to read 
a portion of those notes to the jury over objection by counsel for Defendants (Tr. 610). 
Counsel stated to the jury the following: 
"MR. FADEL: This was the testimony that she gave in 
the reading of these notes, Your Honor. 
THE COURT: Overruled. 
MR. FADEL: "I called Mr. Asher and told him I now 
have evidence that he had water in the basement and that he 
had help in cleaning it up a year ago. He quizzed me on who 
told me. I told him I wanted him to buy the house back and it 
was at that point he stated he couldn't buy it back because he 
was going bankrupt. It was after I confronted him with the 
evidence about the prior water damage that he told me he 
couldn't buy the house back. 
"Sharree contacted real estate agent to confront the 
Ashers. I spoke with Nathan Hale of Pro Brokers, the real 
estate agent who told me that Asher had called him and stated 
that he never had water in the basement. I told Nathan about 
Tom's experience in helping Asher with the water incident. 
Nathan contacted Asher and Asher still claimed he didn't 
have water in the basement until Nathan told him to consider 
that there were others that were witness to the water problem. 
Then Asher confessed he did have water after a big rain. 
Nathan confirmed you did have water in the basement? Asher 
responded, there was a little." So you see, there's no question 
about a continued coverup." (Tr. 610-611). 
Plaintiff did testify to the notes she had written down and that were read to the jury 
(Tr. 40). However, it will be seen that most of what she is testifying to and what counsel 
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read to the jury is hearsay. That is, she is testifying about matters told to her by persons 
not party to this action. No one had an opportunity to rebut this testimony. Furthermore, 
reading the notes to the jury would obviously unduly influence the jury in its decision. 
Counsel for Plaintiff failed to mention to the jury that Nathan Hale testified that he 
informed Plaintiff of a small amount of water that had entered through the window well. 
This was before the deal closed. (Note: the evidence given by Mr. Hale relative to the 
fact that he told the Plaintiff about the water coming through the window well was never 
challenged during the course of trial. Plaintiff had full opportunity on rebuttal to testify 
about the fact that Mr. Hale learned about the water from Mr. Asher and repeated that 
statement to Plaintiff). 
The matter of the notes is governed by the principle set forth in State v. Sibert, 310 
P.2d 388 (Utah 1957): 
"Closely related to the conclusion just stated is the 
problem arising from the admission of Officer Ferrin's notes. 
These notes were not used for the purpose of refreshing the 
officer's recollection; nor do the notes, as they were used by 
the witness, come within the contention of the State that, M* * 
* by verifying and adopting the record of past recollection the 
witness makes it useable testimonially,(fnll) * * *." These 
notes were handed to the officer for identification after he had 
testified concerning his investigation and his conversation 
with Butters. Therefore, the only purpose they could serve 
was to corroborate his testimony. It is well settled that when a 
witness can and does testify to the facts without resort to his 
memorandum, it cannot be used to bolster his 
testimony.(fnl2) The admission of the notes was also error." 
Reading the notes to the jury in closing argument is the equivalent of introducing 
the notes in evidence. The notes were read to the jury on rebuttal argument at the time 
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defense had no opportunity to review the notes or cross-examine. The damage done was 
incalculable. 
POINT VI. THE FRAUD ISSUES. 
Questions 3-6 on the Special Verdict relate to the issues of fraud and concealment. 
The applicable law on these subjects are set forth in two (2) sections of 37 Am. Jur. 2d 
Fraud and Deceit -
§242 Deception inducing action: 
"The tort of fraud requires proof of a successful 
deception and action taken by the person deceived that would 
not have otherwise been taken. For a party to be deceived, it 
must have reasonably relied on a false statement. Lack of 
evidence that the plaintiff relied on an alleged deception 
precludes a recovery for fraudulent concealment and 
fraudulent misrepresentation. 
Actual knowledge is inconsistent with a claim that a 
defrauded party has been deceived, and it negates the essential 
element of reliance upon the truth of the representation. 
Thus, where false representations are made to induce another 
to act, and, before such other does act, he or she learns of the 
falsity of such representations, such person cannot rely on 
them believing them to be true, for knowing of their falsity, 
that person has not been deceived and any loss is self-
inflicted." 
§246 Concealment: 
"Where redress is sought for fraudulent concealment, it 
must appear that the party seeking relief relied upon the one 
with whom he or she was doing business to disclose the true 
facts and circumstances relating to the transactions, and that 
the suppression of such facts was an inducement which 
moved him or her to enter into the agreement. In order for 
there to be such reliance and inducement, it must appear that 
the facts concealed were unknown to the complaining party. 
A person cannot obtain rescission of a transaction on the basis 
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of a concealment of a material fact where he was not misled 
by the concealment or deceived by some act or conduct of the 
other party..." 
Plaintiff testified that she would not have purchased the property had she known 
that there had been water enter the basement bedroom from a window well. She claims to 
have been defrauded because the disclosures stated there had been no water and moisture 
in the basement and on several conversations she had with Floyd Asher, he stated that 
there was never any water in the basement. 
The uncontroverted evidence, however, is that the real estate agent, Nathan Hale, 
was told by Floyd Asher that a small amount of water had entered the basement through 
the window well and that this knowledge is imputed to Plaintiff and that further Nathan 
Hale told her of the water entering the basement through the window well. This evidence 
was not controverted. Reliance is completely absent from the testimony in this case and 
without reliance the claim of fraud and concealment should not have been submitted to 
the jury. The clear and convincing standard was not observed and the jury could only 
speculate on the results. This was prejudicial error. 
POINT VII. ATTORNEY'S FEES. 
Plaintiff claims attorney's fees incident to the enforcement of the contract. 
Following the special verdict of the jury, the Court allowed counsel for Plaintiff to 
submit his claims for attorney's fees by way of Affidavit. The Affidavit is Addendum 
"G". 
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The initial Complaint in this case sought damages for excavation, placement of 
water barriers and creating a damming system; the cost alleged to be $28,300.00. This 
was the estimate and statement of Timberline Construction which was testified to by Scott 
Cox and the statement entered into evidence. Some discovery was undertaken; a Motion 
for Summary Judgment was filed, argued and denied. The matter set for trial in February 
13, 2006. On January 20, 2006, counsel for Plaintiff contacted other counsel indicating 
that the claim for damage would be increased by a subsequent bid from Timberline. This 
bid dated January 9, 2006 was totally unrelated to the initial work performed by 
Timberline. The initial work was for drainage structure on the east and south of the 
residence and the subsequent bid was for additional drainage structures on the north side 
of the residence for completely unrelated source of water. The defendants and third party 
defendants filed a concurring Motion in Limine asking the Court for relief because it 
would not be possible to do the necessary discovery and preparation prior to trial. The 
trial date was stricken and new discovery and preparations commenced. Plaintiff filed an 
Amended Complaint on the 17th day of January, 2006 setting forth separately the initial 
bid of Timberline and the second bid of Timberline. Plaintiff alleged that the second 
water encroachment occurred in the summer of 2005. It was never proven that any water 
entered the residence from the new source. 
During the course of trial, the Court denied the introduction of evidence on the 
second alleged water encroachment including the $25,000.00 bid from Timberline. 
Plaintiff failed on that issue. 
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The foregoing background is important because when we refer to the Affidavit of 
counsel relative to the work performed on this case, it is evident there was no attempt to 
segregate attorneys fees applicable to the second water issue that failed. 
Under Utah law, if a party fails to segregate attorney's fees applicable to issues 
that she prevailed upon and issues that she failed on, then the entire claim for attorney's 
fees must be stricken. The case of Cottonwood Mall Company v. Wesley F. Sine, et. al. 
830 P2d 266 (Utah 1992) is a leading Utah case on this point: 
"Cottonwood Mall in its request for fees, however, did 
not distinguish between work done that was subject to a fee 
award and work that was not. One who seeks an award of 
attorney fees must set out the time and fees expended for (1) 
successful claims for which there may be an entitlement to 
attorney fees, (2) unsuccessful claims for which there would 
have been an entitlement to attorney fees had the claims been 
successful, and (3) claims for which there is no entitlement to 
attorney fees." 
Further review of the Affidavit will show that the rule of segregation was not 
applied by Plaintiff and therefore the entire claim for attorney's fees must be rejected. 
CONCLUSION 
There were numerous errors committed in the trial of this action. These have been 
described in detail and the points raised by Defendants. These points will not be 
reiterated here. However, one of the most glaring errors is Instruction No. 26. given to 
the jury on alter ego. The import of the instruction is that Asher Homestead Limited, 
LLC is the alter ego of the Ashers and they are personally liable for fraud and breach of 
contract. There is simply no evidence to form a basis for that instruction. If the Court 
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were to affirm this case, the decision would upset and put a cloud upon a significant part 
of the work of a legal profession, namely, the estate planning. 
The Court should reverse the Special Verdict of the Jury and Judgment of the 
Court for no other reason then Plaintiff sued the wrong party. Floyd Asher did not sign 
any of the REPC documents and Melanie Asher signed only in her capacity of Trustee of 
the Melanie Asher Trust. 
That failing, the Defendants are entitled to be awarded a new trial and attorney's 
fees. 
RESPECTFULLY SUBMITTED this J}[_ day of August, 2007. 
GARRETT & GARRETT 
By: /cJ^yj *4 
Edward M. Garrett 
Attorney for Appellants 
it^x 
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I hereby certify that on this \ \ day of August, 2007,1 caused a true and correct 
copy of the foregoing BRIEF OF THE DEFENDANTS / APPELLANTS to be mailed, 
first class, postage prepaid to the following: 
George K. Fadel 
170 West Fourth South 
Bountiful, Utah 84010 
Robert R. Wallace 
Kirton & McConkie 
60 East South Temple, #1800 
PO Box 45120 
Salt Lake City, Utah 84145-0120 
/${. A n/v/v 
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ADDENDUM "A 
REAL ESTATE PURCHASE CONTRACT 
Thta to » tocpiiy t*ttH»s wHiti*ct. Utah \m* r*qulN» rot Mftto H O W I M Hi urn fhte fomu Buywr i*id S^ltr, liowwtr, m»y •grip to M * o r * ) * * 
lt*fWV)fltori»ort0U»»»rfHf»r»tftDr»i. If
 r<>u tf^m >^^Of t ^ P ^ r i c ^ COO^JH yt)«r»nQrr>n or 4«i(«i^bof. 
EARNEST MONEY RECEIPT 
BuverShereeRogers ^ ^ ^ r r e e ^ K ^ ^ 4#v£> goffers to purchase trie property 
/ i Q ^ ^ T ^ ^ f l n r i ^ f t h y rtattuar*tn tha Qrnkftrapri flfc PamAEt Mnrmy, theamounts &$ f000 :00 v^in theform Of 
PeiSoqfr| ChQCk which, upon Acceptance of this offer by airpartiear{as defined in Section 23), 
shall be deposited in accordance with state law. 
Received by: _ _ _ _ _ _ _ _ _ _ on (Pate) 
(Sfpnatur* of «o«nt/brokar actoc*tf#dgM W » ^ erf Earnest M o n ^ 
Brokerage: Pro Brokers - DBA Regency Phone Number 801-298-1000 
OFFER TO PURCHASE 
1. PROPERTY: 1131 Eagtewood Loop 
also described as;
 4 _ 
City of North Salt Lake _, County of Oavis ___, State of Utah, Zip 84054 fthe "Property"). 
1.1 Included Heme. Unless excluded herein, this eale includec the following Items if presently owned and attached to 
the Property: plumbing, heating, air concfitioning fixtures and equipment; celiing fans; water heater, built-in appliances; 
light fixtures and bulbs; bathroom fixtures; curtains, draperies and nods; window and door screens; storm doors and 
windows; window blinds; awnings; installed television antenna; satellite dishes and system; permanently affixed carpets; 
automatic garage door opener and accompanying transmitters); fencing; and trees and shrubs. The following items shall 
also be included in this sale and conveyed under separate Bill of Sale with warranties as to title: 
1-2 Excluded Items. Th* following Items are excluded from this sale: 
1.3 Water Rights. The following water rights are included in this sale: 
2. PURCHASE PRICE. The Purchase Price for the Property is S 760,000.00 
2,1 Method of Payment The Purchase Price will be paid as follows: 
$:., 5 , 0 0 0 . 0 0 (a) Eemeet Money Depoeft Under certain conditions described In thlt Contract, THIS 
DEPOSIT MAY BECOME TOTALLY NON-REFUNDABLE. 
t 5 Q Q . O Q O . Q O (b) New Loan. Buyer agrees to apply for a new loan as provided in Section 2.3. Buyer will apply 
for one or more of the following loans; [ ] CONVENTIONAL [ ]FHA [ ]VA 
[ ] OTHER (specify) 
If an FHA/VA loan applies, see attached FHA/VA Loan Addendum. 
If the loan is to include any particular terms, then check below and give details: 
[ 1 SPECIFIC LOAN TERMS 
(c) Loan Aaaumption Addendum (See attached Assumption Addendum if applicable) 
(d) Setter Financing (see attached Seller Financing Addendum M applicable) 
* (a) Other (specify) _ _ ^ _ _ _ ^ _ _ _ _ _ _ _ _ _ _ _ „ _ 
* 255.000,00 (f) Balem» of Purchase Prk*mCaeh at Setttan^ 
$ 760,000.00 PURCHASE PRICE Total of Hnea (a) thiough (!) 
2.2 Financing Condition, (check applicator box) 
(a) [ ] Buyer's obligation to purchase the Property IS conditioned upon Buyer qualifying for the applicable 
loan(8) referenced \r\ Section 2.1(b) or (o) (the "Loan*). This condition is referred to as the "financing Condition." 
(b) [X] Buyer's obligation to purchase the Property IS NOT conditioned upon Buyer qualifying for a loan. 
Section 2 3 does not apply. 
Page 1 of ft pa$ee Seller** f n m a t * ^ ^ ^ ^ Dale, Buysr'a tnttigts ~,>/\,, ,_P«te l( 2 ? C S 
v 
yS 
M B u w i ' * duttei. No later than the Loan Application & Fee Deadline referenced in Section12*M. Buyer shall 
apply for the Loan, loan Application" occurs only when Buyer has: (i) completed, signed, and delivered ^ Jhe lender{the 
Tender) the initial loan application and documentation required by the Lender; and (») paid aH loan appiicabon t ^ s as 
required by the Lender. Buyer agrees to diligently work to obtain the Loan. Buyer will promptly provide the Lender witn 
any additional documentation as required by the Lender. . 
(b) Procedure ff Los* Application la dented. H Buyer receives written notice from the Lender that the Lender 
does not approve the Loan (a "Notice of Loan Denial"), Buyer shall, no later than three calendar days thereafter,, provide> a 
copy to Seller. Buyer or Seller may, within three calendar days after Seller's receipt of such notooe, cancel this Contract oy 
providing written notice to the other party. In the event of a cancellation under this Section 2.3(b): (i) if the Notice of Loan 
Denial was received by Buyer no later than the Loan Denial Deadline referenced in Section 24{d). the Earnest Money 
Deposit shall be returned to Buyer; (ii) if the Notice of Loan Denial was received by Buyer after that date, the Earnest 
Money Deposit shall be released to Seller, and Seller agrees to accept as Seller's exclusive remedy the Earnest Money 
Deposit as liquidated damage*. A failure to cancel as provided in this Section 2.3(b) shall have no effect on the Financing 
Condition set forth in Section 2,2(a), Cancellation pursuant to the provisions of any other section of this Contract shall be 
governed by such other provisions. , ^ 
2*4 Appraisal Condition. Buyer's obligation to purchase the Property [ ] IS [XI tS NOT conditioned upon the 
Property appraising for not less than the Purchase Price. This condition is referred to as the "Appraisal Condition". If the 
Appraisal Condition applies and the Buyer receives written notice from the Lender that the Property as appraised for less 
than the Purchase Price (a "Notice of Appraised Value"), Buyer may cancel this Contract by providing a copy of such 
written notice to Seller no later than three days after Buyer's receipt of such written notice. In the event of a cancellation 
ur^er this Section 2.4: (i) if the Notice of Appraised Value was received by Buyer no later than the Appraisal Deadline 
referenced in Section 24(e), the Earnest Money Deposit shall be returned to Buyer; (ii) if the Notice of Appraised Value 
was received by Buyer after that date, the Earnest Money Deposit shall be released to Setler, and Seller agrees to accept 
as Seller's exclusive remedy, the Earnest Money Deposit as liquidated damages. A failure to cancel as provided in this 
Section 2.4 shall be deemed a waiver of the Appraisal Condition by Buyer. Cancellation pursuant to the provisions of any 
other section of this Contract shall be Governed by such other provisions. 
3. SETTLEMENT AND CLOSING. 
Settlement shall take place on the Settlement Deadline referenced in Section 24(f), or on a date upon which Buyer and 
Seller agree in writing. "Settlement" shall occur only when all of the following have been completed: (a) Buyer and Seller 
have signed and delivered to each other or to the escrow/dosing office all documents required by this Contract, by the 
Lender, by written escrow instructions or by applicable law; (b) any monies required to be paid by Buyer under these 
documents (except for the proceeds of any new loan) have been delivered by Buyer to Seller or to the escrow/closing 
office in the form of collected or cleared funds; and (c) any monies required to be paid by Seller under these documents 
have been delivered by Seller to Buyer or to the escrow/closing office in the form of collected or cleared funds. Seller and 
Buyer shall each pay one-naif (%) of the fee charged by the escrow/dosing office for its services \t\ the settlement/closing 
process. Taxes and assessments for the current year, rents, and Interest on assumed obligations shall be prorated at 
Settlement as set forth in this Section. Tenant deposits (including, but not limited to, security deposits, cleaning deposits 
and prepaid rents) shall be paid or credited b^ Seller to Buyer at Settlement. Prorations set forth in this Section shall be 
made as of the Settlement Deadline date referenced in Section 24(f), unless otherwise agreed to in writing by the parties. 
Such writing could include the settlement statement. The transaction will be considered dosed when Settlement has been 
completed, and when aH of the following have been completed: (i) the proceeds of any new loan have been delivered by 
the Lender to Seller or to the escrow/closing office; and (ii) the applicable Closing documents have been recorded \n the 
office of the county recorder. The actions described in parts (i) and (ii) of the preceding sentence shall be completed 
within four calendar days of Settlement. 
4. POSSESSION. Seller shall deliver physical possession to Buyer within: M ? l hour* I J * * * » •**• ' Cloalna; 
[XJOthar (specify) _ _ _ _ _ _ _ _ _ 
& CONFIRMATION OF AGENCY DISCLOSURE. At the signing of this Contract: 
[ ] Setter's fnttlaia [ ^ Buyer* Initiate 
Tbe Listing Agent, Nathan Hale , represents I I Seller I J Buyer pQ both Buyer and Seller 
• • a Limited Agent; 
The Listing Broker. Pro Brokers - DBA Regency .represents! ]8*Har [ ] Buyer fXJ both Buyer and Salter 
as a Limited Agent; 
'X 
Pago 2 of 6 pages Salter** initiate > Date Btiye* "a Initiate,. ^ f e ^ . /Q/^AS 
TheSelling A9errt. represents I 1 Seltar f ] Buy* ! 1 ^ f i j & f f i g g 
The Selling Broker, . represents [ J S t f * I ] Buy«r \ J IxJt, B u j ^ d j e l j r 
M a Limited Aflent; 
6. TITLE INSURANCE. At Settlement, Seller agrees to pay for a standard-coverage owner's policy of title insurance 
insuring Buyer in the amount of the Purchase Phce. Any additional title insurance coverage shall be at Buyers expense. 
7. SELLER DISCLOSURES. No later than the Seller Disclosure Deadline referenced in Section 24(b). Seller shall 
provide to Buyer the following documents which are collectively referred to as the "Seller Disclosures": 
(a) a Seller property condition disclosure tor the Property, signed and dated by Seller; 
(b) a commitment for the policy of title insurance; 
(c) a copy of any leasee affecting the Property not expiring prior to Closing; 
(d) written notioe of any claims and/ar conditions known to Seller relating to environmental problems and building or 
zoning code violations; and 
(•) Other (specify) — .. — — 
8. BUYERS RIGHT TO CANCEL BASED ON EVALUATIONS AND INSPECTIONS. Buyer's obligation to purchase 
under this Contract (check applicable boxes): 
(*) [XJ13 C I *5 NOT conditioned upon Buyer's approval of the content of all the Seller Disclosures referenced in 
Section 7; (b) f XI IS [ J IS NOT conditioned upon Buyer's approval of a physical condition inspection of the Property; (c) I 1 fi* [Xl IS NOT conditioned upon Buyer's approval of a survey of the Property by a licensed surveyor ("Survey"); (4) ( I IS [X] IS NOT conditioned upon Buyer's approval of the cost, terms and availability of homeowner's insurance 
coverage for the Property; (•) { {IS [XJ IS NOT conditioned upon Buyer's approval of the following tests and evaluations of the Property: (specify) 
If any of the above items are checked m the affirmative, then Sections 81 , fl 2, 6.3 and &A apply; otherwise, they do not 
apply. The items checked in the affirmative above are collectively referred to as the "Evaluations $ Inspections." Unless 
otherwise provided in this Contract, the Evaluations & Inspections shall be paid for by Buyer and shall be conducted by 
individuals or entities of Buyer's choice. Seller agrees to cooperate with the Evaluations & Inspections and with the walk-
through inspection under Section 11. 
8.1 Evaluations & Inspection* Deadline. No later than the Evaluations & Inspections Deadline referenced in 
Section 24(c) Buyer shall: (a) complete all Evaluations & Inspections; and (b) determine if the Evaluations & Inspections 
are acceptable to Buyer. 
8.2 Right to Cancel or Object. If Buyer determines that the Evaluations & Inspections are unacceptable. Buyer may. 
no later than the Evaluations & Inspections Deadline, either: (a) cancel this Contract by providing written notice to Seller, 
whereupon the Earnest Money Deposit shall be leased to Buyer; or (b) provide Seller with written notice of objections. 
0.3 Failure to Respond. If by the expiration of the Evaluations & Inspections Deadline, Buyer does not: (a) cancel 
this Contract as provided in Section 8.2; or (b) deliver a written objection to Seller regarding the Evaluations A inspections, 
the Evaluations & Inspections shall be deemed approved by Buyer. 
6.4 Response by Seller. If Buyer provides written objections to Seller, Buyer and Seller shall have seven calendar 
days after Seller's receipt of Buyers objections (the "Response Period") in which to agree in writing upon the manner of 
resolving Buyer's objections. Except as provided In Section 10.2, Seller may, but shall not be required to, resolve Buyer's 
objections. If Buyer and Seller have not agreed in writing upon the manner of resolving Buyer's objections, Buyer may 
cancel this Contract by providing written notice to Seller no later than three calendar days after expiration of the Response 
Period; whereupon the Earnest Money Deposit shall be released to Buyer. If this Contract is not canceled by Buyer under 
this Section 8.4, Buyer's objections shall be deemed waived by Buyer. This waiver shall not affect those items warranted 
in Section 10. 
8. ADDITIONAL TERMS, There [XI ARE [ I ARE WOT addenda to this Contract containing additional terms, if there 
are, the terms of the following addenda are incorporated into this Contract by this reference: [ X 1 Addendum 
No.flOS 
[ ] Seller Financing Addendum [ \ FHA/VA Loan Addendum [ ] Aaaunyrtlon Addendunt [ J Lsatf-Bssed Psfnt 
Disclosure & Acknowledgement (in some tmnssctton* this dlsclomjm is requfnjd by law) [ 1 Leext Baaed Pafnt 
Addendum (In some transactions this addendum is required by law) I ] Other (specify): 
P&C® 3 of 6 pases Seller's fnftlal*,,...,^^ Date . Bigy&r'* Ini&dg £ **"" Pass / u/ *- W ^ -> 
10. SELLER WARRANTIE8 ft REPRESENTATIONS. 
10.1 Condition of Title. Seller represents that Seller has fee title to the Property and will convey goodland 
marketable title to Buyer at Closing by general warranty deed. Buyer agrees, however, to accept title to the Property 
subject to the fallowing matters of record: easements, deed restrictions. CC&R's (meaning covenants, conditions and 
restrictions), and rights-of-way; and subject to the contents of the Commitment for Title Insurance as agreed to by Buyer 
under Section 8. Buyer also agrees to take the Property subject to existing leases affecting the Property and not wpmpO 
prior to Closing. Buyer agrees to be responsible for taxes, assessments, homeowners association Aies. utilities* and other 
servioes provided to the Property after Closing. Except for any loan(s) specifically assumed by Buyer under Section 
2.1(c), Seller will cause to be paid off by Closing all mortgages, trust deeds, judgments, mechanic's liens, tax liens and 
warrants. Seller will cause to be paid current by Closing ail assessments and homeowners association dues. 
10.2 Condition of Property. Seller warrants that the Property will be in the following condition ON THE DATE 
SELLER DELIVERS PHYSICAL POSSESSION TO BUYER: 
(a) the Property shall be broom-clean and free of debris and personal belongings. Any Seller or tenant moving-related 
damage to the Property shall be repaired at Seller's expense; 
(b) the heating, cooling, electrical, plumbing and sprinkler systems and fixtures, and the appliances and fireplaces will 
be in working order and fit for their Intended purposes; 
(c) the roof and foundation shall be free of leaks known to Seller; 
(d) any private well or septic tank sotvmg the Property shall have applicable permits, and shall be in working order 
and fit for its intended purpose; and 
(e) the Property and improvements, including the landscaping, will be in the same general condition as they were on 
the date of Acceptance. 
10.3 Home Warranty Plan. The "Home Warranty Plan" referenced In this Section 10.3 is separate from the 
warranties provided by Seller under Sections 10-1 and 10.2 above. (Check applicable boxee): A one-year Home 
Warranty Plan fXJ WILL f ] WILL NOT be included in this transaction. If included, the Home Warranty Plan shall be 
ordered by I ] Buyer [X] 9etar and shall be issued by a company selected by I X J Buyer ( ] Seller The cost of the 
Home Warranty Plan shall not exceed $350 and shall be paid for at Settlement by £ J Buyer (X] Seller. 
11. WALK-THROUGH INSPECTION. Before Settlement, Buyer may, upon reasonable notice and at a reasonable time, 
conduct a *VfalMhrougb" inspection of the Property to determine only that the Property is "as represented." meaning that 
the items referenced in Sections 1.1,8.4 and 10.2 ("the items") are respectively present, repaired/changed as agreed, and 
in the warranted condition. It the items are not as represented, Seller will, prior to Settlement, replace, correct or repair the 
items or, with the consent of Buyer (and Lender if applicable), escrow an amount at Settlement to provide for the same. 
The failure to conduct a walk-through inspection, or to claim that an item is not as represented, shall not constitute a 
waiver by Buyer of the right to receive, on the date of possession, the items as represented 
12. CHANGES DURING TRANSACTION. Seller agrees that from the date of Acceptance until the date of Closing, none 
of the following shall occur without the prior written consent of Buyer: (a) no changes in any existing leases shall be made; (b) no new leases shall be entered into; (c) no substantial alterations or improvements to the Property shall be made or 
undertaken; and (d) no further financial encumbrances to the Property shall be made. 
13. AUTHORITY OF SIGNERS. If Buyer or Seller is ft corporation, partnership, trust, estate, limited liability company, or 
other entity, the person executing this Contract on its behalf warrants his or her authority to do so and to bind Buyer and 
Seller. 
14. COMPLETE CONTRACT. This Contract together with its addenda, any attached exhibits, and Seller Disclosures, 
constitutes the entire Contract between the parties and supersedes and replaces any and all prior negotiations, 
representations, warranties, understandings or contracts between the parties. This Contract cannot be changed except by 
written agreement of the parlies. 
15. DISPUTE RESOLUTION. The parties agree that any dispute, arising prior to or after Closing, related to this Contract (check applicable box) 
[ ] SHALL 
{XI HAY AT THE OPTION OF THE PARTIES 
first be submitted to mediation. If the parties agree to mediation, the dispute shall be submitted to mediation through a 
mediation provider mutually agreed upon by the parties. Each party agrees to bear its own costs of mediation. If 
mediation fails, the other procedures and remedies available under this Contract shall apply. Nothing in this Section 15 
shall prohibit any party from seeking emergency equitable relief pending mediation. 
16. DEFAULT. If Buyer defaults. Seller may elect either to retain the Earnest Money Deposit as liquidated damages, or to 
return it and sue Buyer to specifically enforce this Contract or pursue other remedies available at law. If Seller defaults, in 
addition to return of the Eameet Money Deposit. Buyer may elect either to accept from Seller a sum equal to the Earnest 
Money Deposit as liquidated damages, or may sue Seller to specifically enforce this Contract or pursue other remedies 
Psge4 010f*®8e* Setler** taWele Pete Buyer's EnEffala ^ Date/D/ * V L ' $ 
available at law. If Buyer elects to aooept liquidated damages, Seller agrees to pay the liquidated damages to Buyer upon 
demand, it is agreed that denial of a Loan Application made by the Buyer is not a default and is governed by Section 
2.3(b). 
17. ATTORNEY FEES AND COSTS. In the event of litigation or binding arbitration to enforce this Contract, the prevailing 
party shall be entitled to costs and reasonable attorney fees- However, attorney fees shall not be awarded for participation 
in mediation under Section 15. 
tB> NOTICES. Except as provided in Section 23, all notices required under this Contract must be: (a) in writing; (b) 
signed by the party giving notice; and (c) received by the other party or the other partys afient no later than the applicable 
date referenced in this Contract. 
19. ABROGATION. Except for the provisions of Sections 10.1, 10.2, 15 and 17 and express warranties made in this 
Contract, the provisions of this Contract shall not apply after Closing. 
20. RISK OF LOSS. All risk of lose to the Property, including physical damage or destruction to the Property or Its 
improvements due to any cause except ordinary wear and tear and loss caused by a taking in eminent domain, shall be 
borne by Seller until the transaction is closed. 
21. TIME IS OF THE ESSENCE. Time is of the essence regarding the dates set forth in this Contract. Extensions must be 
agreed to in writing by all parties. Unless otherwise explicitly stated in this Contract: (a) performance under each Section 
of this Contract which references a date shall absolutely be required by 5:00 PM Mountain Time on the stated date: and (b) 
the term "days* shall mean calendar days and shall be counted beginning on the day following the event *rfiich triggers the 
timing requirement (i.e., Acoeptanoe, Notice of Loan Denial, etc.). Performance dates and time6 referenced herein shall 
not be binding upon title companies* lenders, appraisers and others not parties to this Contract, except as otherwise agreed 
to in writing by such non-party. 
22. FAX TRANSMISSION AND COUNTERPARTS. Facsimile (fax) transmission of a signed copy of this Contract, any 
addenda and counteroffers, and the retransmission of any signed fax shall be the same as delivery of an original. This 
Contract and any addenda and counteroffers may be executed in counterparts. 
23. ACCEPTANCE. 'Acceptance" occurs when Seller or Buyer, responding to an offer or counteroffer of the other: (a) 
signs the offer or counteroffer where noted to indicate acceptance; and (b) communicates to the other party or to the other 
party's agent that the offer or counteroffer has been signed as required. 
24. CONTRACT DEADLINES. Buyer and Seller agree that the following deadlines shall apply to this Contract: 
(a) Loan Application & Fee Deadline October 30, 2003 (Date) 
(b) Salter Dlacloaura Deadline October 31 » 2003 (Date) 
(C) EvaluattonaAlnapactfonaDaadllna November 1^2003 ^ (Date) 
(<f) Loan Denial Daadllne _ _ (Date) 
(a) Appraisal Deadline
 m (Date) 
(f) Settlement Deadline December 10, 2003 (Date) 
25. OFFER AND TIME FOR ACCEPTANCE. Buyer offers to purchase the Property on the above terms and conditions. If 
Seller does not accept this offer by: 6:00 [ ] AM [ ] PM Mountain Time on October 28.2003 (Date), 
this offer shall lapse; and the Brokerage shall return the Earnest Money Deposit to Buyer. 
*<y/L4'<v<^<- /^id-Y^— .Jc/?Sfl3 
-{Buyer's Signature) (/ (Offer Date) (Buyer's Signature) ~~ (Offer Date) 
Sheree Rogers ^ * ^ V * <^-~ K ° ^ lV * a 84010 _ _ 
(Buyers* Names) (PLEASE PRINT) ° (Notice Address) (Zip Code) (Phone) 
Fa@e 5 ate f»@geai 8®l8er'a tnltfgfe P®te Buyer's IftftfeSs - ^ Dale fQ/}&/£-> 
ACCEPTANCE/COUNTEROFFER/REJECTION 
CHECK ONE: 
I J ACCEPTANCE OF OFFER TO PURCHASE: Seller Accepts the foregoing of for on the terms and conditions specif ied 
above. 
I ] COUNTEROFFER: Seller presents for Buyer's Acceptance the terms of Buyer's offer subject to the exceptions or 
modifications as specified in the attached ADDENDUM NO. _ . 
(Seller's Signature) (Date) (Time) (Sellers Sta ture ) (Date) (Time) 
1131 Eaglewood Loop, North 
Melanie Asher, Trustee Salt Lake _ 84054 
(Sellers4 Names) (PLEASE PRINT) (Notice Address) (Zip Code) (Phone) 
| ] REJECTION: Seller Rejects the foregoing offer. 
(Seller's Signature) (Date) (Time) (Seller's Signature) (Date) (Time) 
DOCUMENT RECEIPT 
State law requires Broker to furnish Buyer and Seller with copies of this Contract bearing all signatures. (Fill in applicable 
section below.) 
A. I acknowledge receipt of a final copy of the foregoing Contract bearing all signatures: 
(Buyer's Signature) (Date) (Buyers Signature) (Date) 
(Seller's Signature) (Date) (Seller's Signature) (Date) 
B. i personally caused a final copy of the foregoing Contract bearing all signatures to be I J faced [ 1 maitaf [ ] hand 
de l iwedon (Date), postage prepaid, to the j )SoU#r[ } Buyer. 
Sent/Deirvered by (specify) _ _ , _ 
T H $ FORM APPROVED BY THE UTAH REAL ESTATE COMMISSION AND THE OFFICE OP THE UTAH ATTORNEY GEMERAL, 
EfTCCTlVE AUGUST 5,20O3. IT REKJICE8 AND SUPERSEDES ALL PHeVKXJSLYAPFfK^ 
F@g® 6 of £ p@g@* Getter'• fwHtsfs Pfite llnyer** Inmate_ ,*~ * State / t t  '" ^ * L —' 
Peoei of i 
ADDENDUM NO- One 
TO 
REAL ESTATE PURCHASE CONTRACT 
THIS » AN tX] ADDENDUM [ 1 COUNTEROFFER to that REAL ESTATE PURCHASE CONTRACT (the "REPC") with 
an Offer Reference Date of October 28, 2003 . including all prior addenda and counterrrffers, between 
aheree Rogers 8S Buyer, andMelanie Aflher Trust _ BS SeHer, 
mqwrriingthoPrr>pftftylQnflt«<fltll31 Eaqlewood LOOP, North S a l t Lafce. Utah - The 
following terms are hereby incorporated as part of the REPC: 
1 . S e l l e r t o repa ir /pa in t a l l n a i l ho le s and rechalk baseboard in basement secondary bedroo 
2 . S e l l e r t o provide a one-year home warranty. ,, 
BUYER AND SELLER AGREE THAT THE CONTRACT DEADLINES REFERENCED IN SECTION 24 OF THE REPC 
(CHECK APPLICABLE BOX): i J REMAIN UNCHANGED [ J ARE CHANGED AS FOLLOWS: 
To the extent the terms of this ADDENDUM modify or conflict with any provisions of the REPC, including all prior addenda 
and counteroffers, these terms shell control. All other terms of the REPC, including aM prior addenda and counteroffers, 
not modified by this ADDENDUM shall remain the same, [ x ] Seller [ 1 Buyer shall ha/e until JLiOOL. * J A M l x l p M 
Mountain Time on October 28, 2003 (Pattrt. to accept the terms of this ADDENDUM in accondance with the 
provisions of Section 23<rf, the^  REPC. Unless so accepted, the offer as set forth in this ADDENDUM shall lapse. 
[\j Buyer [ ] Seller Signature (Date) (Time) [ ] Buyer t ] Seller Signature (Date) (Time) 
ACCEPTANCeCOUWTEROFFER/REJECTION 
CHECK ONE* 
( 1 ACCEPTANCE: f } Seller [ ] Buyer hereby accepts the terms of this ADDENDUM. 
( J COUNTEROFFER: [ ] Seller [ 1 Buyer presents as a counteroffer the terms of anached ADDENDUM NO. . 
(Signature) (Date) (Time) (Signature) (Date) (Time) 
I ] REJECTION: [ ] Seller I ] Buyer rejects the foregoing ADDENDUM. 
(Signature) (Date) (Time) (Signature) (Date) (Time) 
THtt RmW APPROVED CY THE UTAH REM. ESTATE COMMISSION AND THE OFFJCg OF THE UTAH ATTORNEY GEXERAL, 
EFFECTIVE AUQUST 5, 200* ft REPLACES AND SUPERSEDES ALL PREVIOUSLY APPROVED VERSIONS OF THIS KtfM. 
By: Asher En te rp r i se u C ; aot 294 4 w , 
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ADDENDUM "B 
SELLER'S PROPERTY CONDITION DISCLOSURE 
This is a legally binding document if not understood, consult an attorney. 
LISTING AGENT - COMPLETE THIS SECTION ONLY! 
SELLER NAMEFloyd and Melanie Asher ("Seller") 
PROPERTYADDRESSH31 Eaglewood Loop, North S a l t Lake, Utah ("Property*) 
LISTING BROKERAGE Pro Brokers, DBA Regency Real E s t a t e ("Company*) 
NOTICE FROM COMPANY 
Buyer and Seller are advised that the Company and its agents are trained in the markefing of real estate. Neitherthe Company nor its agents 
are trained or licensed to provide Buyer orSeller vnth professional advice regarding the physical condition of any property or regarding legal or 
tax matters. The Company and its agents strongly recommend that in connection with any offer to a a p r e the Property, Buyer retain the 
professional services of legal and/or tax advisors, property inspectors, surveyors, and other professionals to satisfy Buyer as to any and all 
aspec^ofthephysicalarKilegalwndifionrftheProperty. BUYER IS ADVISED NOT TO R a Y ON THE COMPANY, OR ON ANY AGENTS 
OF THE COMPANY, FOR A DETERMINATION REGARDING THE PHYSICAL OR LEGAL CONDITION OF THE PROPERTY, including, but 
not limited to, the concfition of any appliances, heatingfcooling equipment and systems, plumbing and electrical fixtures ami equipment, 
moisture or other problems in the roof or foundation, sewer problems, the availability and location of utilities, the exact square footage or 
acreage of the Property, or the location of property fines. 
INSTRUCTIONS TO SELLER 
Seller is obligated imder law to cf sclose to buyers defects in the Property known to Seller that materially and adversely affect the value of the 
Property that cannot be <f scovered by a reasonable inspection by an ordinary prudent buyer. This form is designed to assist Seller in 
complying with these disclosure requirements. 
• Complete the remainder of this form. 
• Please thoroughly disclose your actual knowledge regarding the condition of the Property. The Company, other real estate agents, and 
buyers WILL RELY on this disclosure form. 
• If the answer to any erf questions 2 through 22 is "Yes" please provide detaBs at the end of each section. Be specific when describing any 
past or present problems, malfunctions or defects (location, nature of problem, eta). Use ackffional addendum if necessary. 
• If a question does not apply to your Property, WRITE "N/Ap NEXT TO THE QUESTION. 
1. OCCUPANCY 
A Does Seller currently occupy the Property? Kl^es [ ]No 
B. If the answer to 1 A is BNon, when did you last occupy the Property? Approx. Date); [ ] never 
2. ROOF 
A Are you aware of any past or present leaks in the roof? [ ]Yes WNo 
B. Other than leaks, are you aware of any past or present problems or defects with the roof, for example, 
structural issues, dry rot, moisture andfor ice damage, etc? [ ]Yes MNo 
C. Has all or any portion of the roof been repaired or replaced during your ownership? [ ]Yes £<|No 
D. Are there any written warranties presently in place for the roof? [ ]Yes [ ]No 
UTILTTIES 
A Are you aware of any past or present problems with utility service to the Property or with any of the utility service systems, 
for example, poor telephone reception, etc. [ ]Yes IAHQ 
i^ji P&ge 1 ofS Seller'sIntials MITT Pate Buyer'sintlals 
WATCR& SEWER ^
 ] 
A. Name of water service provider y\ C>&^TV* ^ ^ ^ - r L / \ y ^ 
B. Are you aware of any separate water rights for the Property? [ ]Yes p$lo 
C. If a well is located on the Property, are you aware of any past or present problems with the well, for example, water 
quality, inadequate water pressure, faulty pump, etc? [ ]Yes ^cjhlo 
D. Are you aware of any past or present problems with any water service provided to the Property by a public or private 
company, for example, water quality, inadequate or excessive water pressure, etc? [ ]Yes J^Mo 
E. Name of sewer service provider 
F. With the exception of an occasional clogged drain or toilet, are you aware of any past or present problems with the 
sewer or septic service or components, for example, broken sewer Ones, consistently slow or dogged drains, etc? [ ]Yes $4ffo 
6. If the Property is serviced by a septic tank, has the tank been inspected and/or pumped within the past five years? [ ]Yes MNo 
5. HEATING/COOLING 
A. Are you aware of any past or present problems with any of the heating or air-conditioning equipment, components 
or systems, for example, baseboard-heating unit doesn't work, inadequate forced air f rom specific vent, etc? [ ]Yes %$lo 
EQUIPMENT 
A. If the Property contains any of the following equipment, please answer question 6.B below: Air Puiifier, Audio System 
Central Vacuum, Computer Network, fire Sprinkling System, Automatic Garage Door Opener, Hianidifier, Intercom, 
Media System, Satellite Components, Satellite Dish, Security System, Smoke Alarm, TV Antenna, Water Heater, 
Water Purifier, Water Softener, Range Hood, Vent Fans-Attic, Vent Fans-Bathroom, Propane Tanks 
B. Are you aware of any past or present problems with any of the eqi^ pment listed above, or any other equipment, 
for example, audio system doesn't work, central vacuum doesrrt work, etc? [ ]Yes |xJNo 
7. APPLIANCES 
A. If the Property contains any of the following equipment, please answer question 7.B. below: Dishwasher, Disposal, Dryer 
Freezer/Stand-alone, Indoor Grill, Microwave, Oven, Oven/Double, Range, Refrigerator, Trash Compactor, Washer 
B. Are you aware of any past or present problems with any of the appliances fisted above, or any other appliances, 
for example, disposal doesn't work, etc? [ ] Yes $Ho 
8. FIREPLACES/STOVES 
A. If the Property contains any of the following fixtures or components, please answer question 8.B. below: 
Fireplace Insert, Fireplace-Gas, Fireplace-Gas Starter, Fireplace-Wood burning, Potbelly/Wood Stove, Pellet Stove 
B. Are you aware of any past or present problems with any tf the items listed in 9A, for example, gas fireplace 
starter doesnl work, damper not working, etc? [ ]Yes J>ffao 
INTERIOR FEATURES 
A. if the Property contains any of the following interiorfeatures, please answer question 9.B. below: Ceilingfans, 
Dumb Walter, Elevator, Flooring (Stone, Marble, Brick, Tile, Wood, etc), Jetted BathUih(s), Pool/Indoor, Sauna, Skylights, 
Steam Room/Shower, Wet Bar 
B. Are you aware of any past or present problems with any of the interior features listed above, or any other 
interior features, for example, pump for jetted bathtub doesnl work, skylights leak, etc? [ ]Yes l^ f tc 
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10. EXTERIOR & EXTERIOR FEATURES 
A. If the Property contains any of the following exterior features, please answer question 10.B. below: Gas BBQ, Heated 
Driveway, Heated Walkway, Lawn SprinWer System, Pod/Outdoor, Spa/Hot Tub, Roof Heat Tape, Rain Gutters 
B. With the exception of periodic maintenance, are you aware of any past or present problems with any of the 
exterior features, for example, Spa/Hot Tub leaks, heated driveway only works on portion of driveway, etc? 
C. With the exception of regular maintenance of the exterior surfaces of the Property (painting, staining, etc.) are you aware 
of any past or present problems with any portion of the exterior, for example, moisture damage behind stucco, etc? 
[ JYesjHNo 
[ ]Yes jX^o 
11. TERMITES/DRY ROT/PESTS 
A. Are you aware of any past or present problems with termites, dry rot, rodents, or pests on or affecting the Property? 
B. Are you aware of any damage to the Property caused by termites, dry rot, rodents, or pests? 
C. if the answer to 11A or 11 .B is "Yes", are you aware of any attempts to mitigate any such damage? 
D. Are there any written warranties or other termite or pest control coverage presently in place for the Property? 
[ ]Yes ftlNo 
[jYesHk^to 
[ ]Yes [ ]No 
[]Yes£<3Nk> 
12. ADDITIONS/REMODELS 
A. With the exception of cosmetic upgrades to the Property (such as carpet, paint, wallpaper, etc.) have you remodeled, 
made any room additions, structural modifications or other alterations or improvements to the Property? 
B. Do you know if any former owners made any additions, structural changes, or other alterations to the Property? 
[ ]Yes jXNo 
[ ]Yes £#to 
13. STRUCTURAL ITEMS & SOILS 
A. Are you aware of any settlement or heaving of soil on the Property (collapsible or expansive soils, poorfy compacted fill)? 
B. Are you aware of any slicing or earth movement on or adjacent to the Property (landslides, falling rocks, debris or 
mud flows)? 
C. Are you aware of any earthquake fault lines on or adjacent to the Property? 
D. Are you aware of any past or present movement, shifting, deterioration, or other problems with the walls or foundation? 
E Are you aware of any past or present cracks or flaws in the walls, foundation or basement cement floor? 
F. Are you aware of any past or present defects or flaws with driveways, walkways, patios, decks, or retaining walls on 
the Property? 
G. If any of the answers to laAthrotwhl&F. are "Yes", are you aware of any att«mi!s to repair or mitigate any of the 
problems described above? CL^e> T ^ A ^ C S W , - yk^i %£e*^ C L j r 2 - ^ u ^ J < c £ * 
H. Are you aware of any geologic, soils, engineering, or environmental reports that have been prepared for the Property? 
[ ]Yes Wfa> 
[ ]Yes \Mo 
[]YesJ>jNo 
[ ]Yes HNo 
T>CTes [ ]No 
es [3No 
[lYesldNo 
[ ]Yes Hflo 
14. BOUNDARIES/ZONING/USE 
A. Do you know if anything on your Property (such as a fence, deck, or any other improvement) encroaches (extends) 
onto any adjacent property? [ ]Yes bffio 
B. Do you know if anything on any adjacent property (such as a fence, deck, or any other improvements) encroaches 
onto your Property? [ ]Yes [>$o 
C. Are you aware of any unrecorded easements affecting the Property? [ ]Yes Mfclo 
D. Are you aware of any boundary disputes involving your Property and any adjacent property or properties? [ ]Yes HNo 
E To your knowledge, is any portion of the Property presently assessed as "Greenbelf? [ ]Yes $<#fo 
F. Are you aware of any past or present nan-conforming uses of the Property (such as ranting the Property as a 
triplex, but local zoning only permits a duplex)? [ ]Yes f>$lo 
G. Are you aware of any existing or threatened legal action affecting the Property? [ ]Yes !<JNo 
H. Are you aware of any past or present violations of any local, state, or federal law or regulation, or restrictive 
covenants relafing to the Property? [ ]Yes EHNo 
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15. ELECTRICAL 
A. Are you aware of any past or present problems with any electrical switches or outlets? [ ]Yes I>#to 
B. Are you aware of any other past or present problems with any portion of the electrical system in the Property? [ ]Yes |<3NO 
16. MOLD 
A. With the exception of any occasional accumulation of mold and mildew in bathroom shower, tub and sink areas, are 
you aware of any past or present mold on walls, ceilings, floors, or any other interior portion of the Property? [ ]Yes MNo 
B. Have you had the Property inspected for the existence of any mold? [ ]Yes |x3No 
C. if the answerto A or B above is "Yes", are you aware of any attempts to mitigate any problems with mold? [ ]Yes [ ]No 
17. OTHER MOISTURE CONDITIONS 
A. In reference to the basement andfor crawispace, are you aware of any past or present water leakage, water accumulation 
or dampness? [ ]Yes §>$fo 
B. In reference to walls, floors and ceilings, are you aware of any past or present water or moisture-related damage 
caused by: floocfing; lot drainage problems; moisture seepage; moisture condensation; sewer overflow/backup; 
leaking or broken pipes, pipe fittings, or plumbing fixtures; or any other leaking appliances, fixtures or equipment? [ ]Yes Kftto 
C. Are you aware of any attempts to repair any moisture-related damage and/or to prevent any recurrence of water and 
moisture-related problems at the Property? [ ]Yes &<JNo 
D. Are you aware of any wetlands located on the Property? [ ]Yes f>4No 
E Are you aware of any attempts to mitigate any wetland issues through the Army Corps of Engineers? [ ] Yes f^No 
18. HAZARDOUS CONDITIONS 
A. Are you aware of any past or present hazardous conditions, substances, or materials on the Property, such as asbestos, 
lead-based paint, methane gas, radon gas, radioactive ortoxic materials, or ureaformaldehyde foam insulation? [ ]Yes HNo 
B. if the answerto 18.A is "Yes", are you aware of any attempts to mitigate any such hazardous condition®? [ ]Yes Nfao 
19. METH LABS/ILLEGAL SUBSTANCES 
A. Do you know if the Property has been used In the storing or manufadurir^ of any illegal drugs or substances, 
indutfng methamphetamines? [ ]Yes P^ No 
B. Are you aware of any written notice from any pubfic entity or from any private party incic^ng that the Pr^erty has, or 
may have, been used in the storing or manufacturing of any illegal drugs or substances, including methamphetamines? [ ]Yes rt&o 
C. Have you had the Property inspected to determine if the Property has been used for the storing or manufacturing of 
illegal drugs or substances, including methamphetamines? [ ]Yes JWfto 
20. HOMEOWNERS ASSOCIATION 
A- Is the Property part of a condominium or other homeowner's association (HOA)? [ ]Yes J£<$to 
B. Does the HOA levy dues or assessments for maintenance of common areas and/or other common expenses? [ ]Yes [H$o 
C. For questions regarding the HOA, inclucSng past, present or future dues or assessments, or regarding financial statements, 




Seller authorizes the release of HOA information to Buyer and/or Buyer's agent 
Page 4 of 5 Seller's fnfiais "])/ Date Buyer's fntlais Bste_ 
2 1 . UNPAID ASSESSMENTS 
A. Are you aware of any HOA, municipal, special improvement district or other assessments that are presently owing 
against the Property? I fres Hfao 
B. Are you aware of any HOA, municipal, or special improvement district assessments that have been approved but 
not yet levied against the Property? 11 Yes H K o 
22. INSURANCE 
A. During your ownership of the Property have you filed an insurance claim based on loss or damage to the Property? [ ]Yes ^JNo 
B. If the Property is part of a condominim or other homeowner's association, do you know *rf the HOA has filed any 
insurance claims for loss or damage to any portion of the development? [ ]Yes 
23. SQUARE FOOTAGE/ACREAGE 
Seller represents that any figures provided by Seller in any documents regarding the square footage or acreage of the Property are not based on any 
personal measurement by Seller. If the square footage or acreage of the Property is of material concern to Buyer, Buyer is advised to verify the 
square footage or acreage through any independent sources or means deemed appropriate by Buyer. BUYER IS ADVISED NOT TO RELY ON 
SELLER, THE COMPANY, OR ANY AGENTS OF THE COMPANY FOR A DETERMINATION REGARDING THE SQUARE FOOTAGE OR 
ACREAGE OF THE PROPERTY. 
VERIFICATION BY SELLER 
Seller verifies that Seller has prepared this disclosure statement and that the information contained herein is accurate and complete to the 
best of Seller's actual knowledge as of the date signed by SeSerbefow. Seller authorizes the Company to provide copies of this disclosure 
statement to prospective buyers, and to real estate brokers and agents. SELLER UNDERSTANDS AND AGREES THAT SELLER WILL 
NOTIFY THE COMPANY IN WRITING IMMEDIATELY IF ANY INFORMATION CONTAINED HEREIN BECOMES INACCURATE OR 
INCORRECT IN ANY WAY. This enclosure statement is not a warranty of any kind. If Buyer and Seller enter into a sales contract for the 
Property, and such sales contract includes, exdixtes, or warrants the conditk)n of any 
conflict between the sales c o n t ^ 
Seller sM^^i&fytfj DatK fD~*9r)~&3 Seler Date: 
ACKNOWLEDGEMENT OF RECEIPT BY BUYER 
Buyer's signature below acknowledges Buyer's receipt of a copy of this (Ssclosure statement 
Buyer Date: Buyen Date:. 
tt>itAAttt>itUtt>tMMttt>t>Mltfcitt>*>lil>t|>t>t>t»MUtU>>ttMt«tamfctM»*l*<tt>tttMMt»ht*lftt»>tM.tUtt»» 
DISCLOSURE FORM UPDATE 
The above tfisdosure statement was reviewed and upcKed by Se8er on the date signed by Seller below. (Check AppficaWe Boxes) 
[ ] There are no changes m the above (Ssclosure statement;! ] The above tfsdosure statement has been changed as follows: 
andfor[ ] The above cisciosure statement has been changed as noted an attached Addendum No. to this disclosure statement 
Seller Date: Seller: 
COPYRIGHT* UTAH ASSOCIATION OF BEALTORS® 1994. REVISED 9.23JSB - AIL BIGHTS RESERVED UAS FOB& MO. 1C 
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b\ Motltjauc lm.utcitit.i-. C a w NUIIAH-I 
C. Not*: 1 he, hum i;. Jumi:.!»(-() to [nvc you a ttaiumrnifil actual j.fctllcMie»H cods. Amounts, [><»d io and by Hit settlement uyunl MO shown. Ilciut niaikcd "(|».o.c)"v«:»<- p.'iid 
outs ilk- tlio i:lu:.iny; they ait- shown hi-it. lui inloiinatioiibl puipott,-s smtl Hie fiul included In Ihc- lolaii. 
(J. Nrtinii and Addit-v. ol bonu.voi 
SHARREE RODGERS 
Li. Maine- faod Ao'dit-ii. ol Solli i 
ASHER HOMESTEAD, LLC, A NEVADA 
LIMITED LIAlJiLH Y COMPANY 
r . Wan it jmd Atldifc'.! ot Lwidt'i 
REPUBLIC MORI GAGE 
1455 SOUTH 600 WEST 
BOUNTIFUL UT 84010 
0 . Pic-iH-r.y I OUISIJ::. 01-2 l ' i i - ' J ( .1 i> 
1131 EA?1 EAGLE WOOD LOOP 
I! i.-. llU-mtu: AciuM 
ASPUN TPTJ: INSURANCE AGENCY B7-0034424 
NOR! H SALT LAKE UT 64054 
J. Summary ol Boirowei's. liansac.Uoti 
1UU. Grots Amount Due Fiom Borfowpj 
I d . Conlracl Sales Puce-
102 Petsunal Pioperly 
103. Settlement Chaipes to bonowei (line 1400) 
104. 
105. SO. DAVIS SEWER 12-10-03 
Adjustments 1or Items paid by seller In advance 
105. City/Town Taxes to 
107. County Taxes 1 2 / 9 / 2 0 0 3 ° 1 2 / 3 1 / 2 0 0 3 










Plft'-l- ol StHil-:iu-nl 1 
541 WEST 000 SOUTH 
BOUNTIFUL, UTAH 04010 K, Summary ol SP1IL-I'S> Transaction 
40U. Gt oss Amount Dut to Seller 
401. Conttact Sales Price 
402. Personal Property 
403. 
404. 
405. SO DAVIS SEWER 12-10-03 
Adjustments tor Items paid by seller In advance-
40G. Ctly/Town Taxes lo 
407. County Taxes 12 /g /2003 l ° 12 /31 /2003 
I 408. Assessments lo 
409. 
410. 
| * 1 1 . 
| 412 










 500. Reductions In Amount Due To Seller 
20 ' . Deposit o; earnest money j 
202 Princtcal amount c! new laan(s) ! 
203. Existing loan(s) taken subject to 1 









Adjustments for Items unpaid by seller 
210. Cily/Town Taxes lo 
211 County Taxes to 








220. Total paid By/For Borrower 649.361.78 
300. Cash At Settlement From/To Borrower 
301 Gross Amount due from borrower (line 120) 
302. Less amounts paid by/for borrower (line 220 




501. Excess Deposit (sss instructions) j 
502 SeUierrent charges to seller (line 1400) j 
503. Existing loan(s) taken subject lo j 
50*. Peyc'f 2l first mortgage loan P R O V I D E N T F U N ? 
505 Payoff cl second mortgage loan W E L L S F A R G O | 
506. AMERICAN HOME SHIELD j 
507. NSL CITY EST FIN.97970.0 







Adjustments for Items unpaid by setter 
510. Cily/Town Taxes to j 
511. County Taxes to 








520. Total Reduction Amount Due- Seller 1 461,668.49 
j 6D0. Cash At Settlement To/From Seller 
501. Gioss Amount due lo sella: (jme 420) 
1 602 Less reductions in ami. due seller (line 520) 




*' Tax estimate based on 2002, taxes. *' 
The HUD-1 setllemenl which I have prepared is a lose end accurate account ol this transaction.! have caused or will cause ths funds to be disbursed in accordance with Ibis-
statement 
AspDn/fl^ itlns'urance Apency, LLC. 
^•"^ci^ni i t i t 
ADDENDUM "D 
Timberiine Construction and Development 
737 North 500 East 
Bountiful, Utah 8401§ 
TAX ID# 87-0648275 
Bid For: Sherie Rogers 
Phone: 671-4560 
April 7,2004 
I>rainage System Bid 
Remove and export grass, concrete, etc. $1,300.00 
Waterproofing system installed 8,200.00 
French drain and down spout system installed 9,350.00 
Compact all tnenches (to insure positive slope over time) 320.00 
Grading (for positive drainage away from home) 150.00 
Rock retaining wall set (to change grade and insure slope) 700.00 
New concrete installed 19140.00 
Plants removed and replaced 860.00 
Sprinklers installed 2,125.00 
Top soil installed and graded 1,225.00 
Cement curbing installed 680.00 
Remove and replace block wall 350.00 
Sod installed 1.900.00 
TOTAL: $28,300.00 
abCiiivJi.il Ol Hi NOTE: This bid includes a guarantee agamst water leaking into the h 
{here is a water problem once the system is installed, it will be repaired by TLmX.i 
040602561 PLAINTIFF EXHIBIT P-37 
ADDENDUM "E 
Fadel Associates 
George K. Fadel #1027 
Attorneys for Plaintiff 
170 West 400 South 
Bountiful, Utah 84010 
(801)295-2421 
IN THE SECOND JUDICIAL DISTRICT COURT, STATE OF UTAH 
IN AND FOR DAVIS COUNTY, LAYTON DIVISION 
SHARREE RODGERS, ] 
Plaintiff, 
vs. ) 
FLOYD ASHER and MELANIE ASHER, ; 
Defendants. 
FLOYD ASHER and MELANIE ASHER, ; 
Third-Party Plaintiffs, 
vs. ] 
TLC CONSTRUCTION INC., ] 
Third-Party Defendant. 
JUDGMENT ON 
> JURY VERDICT 
) Case No. 040602561 
) Judge: Thomas L. Kay 
The above entitled cause was tried before a jury on September 25 to September 29,2006, the 
Honorable Thomas L. Kay, District Judge, presiding. The plaintiff appeared in person and by 
Attorney George K. Fadel; the defendants appeared in person and by Attorney Edward M. Garrett; 
and the third-party defendant appeared by Thomas Durrant and Attorney Robert R. Wallace. 
The jury returned a Special Verdict as follows: 
1. The defendants, Floyd Asher and Melanie Asher, breached a contract between them and 
the plaintiff. 
2. Floyd Asher and Melanie Asher fraudulently concealed or fraudulently failed to disclose 
a material fact to Sharree Rodgers. 
3. Floyd Asher and Melanie Asher committed fraud against Sharree Rodgers. 
4. The reasonable amount of damages to fairly compensate Sharree Rodgers for the conduct 
described in 1, 2, and 3 above is the sum of $52,050.00. 
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5. TLC Construction, Inc., is not liable to either Floyd Asher or Melanie Asher for any 
portion of the damages found to compensate Sharree Rodgers. 
WHEREFORE IT IS ORDERED, ADJUDGED AND DECREED THAT: 
1. Judgment is entered in favor of the plaintiff, Sharree Rodgers, and against Floyd Asher 
and Melanie Asher, jointly and severally for the sum of $52,050.00, together with interest thereon 
at the rate often percent per annum from December 8, 2003 to September 29, 2006 in the sum of 
$15,027.88. 
2. Plaintiff is awarded attorneys fees in the sum of $ i Ijf^KP . 
3. Judgment is entered in favor of TLC Construction, Inc., against Floyd and Melanie Asher 
for dismissal of the third-party complaint with prejudice as no cause of action. 
4. Plaintiff is awarded costs against the defendants, Floyd Asher and Melanie Asher. 
Dated this J j j jh iay of October, 2006. 







Edward M. Garrett, #1163 
GARRETT & GARRETT 
2091 East 1300 South Ste. 201 
Salt Lake City, Utah 84108 
Telephone: (801) 581-1144 
Facsimile: (801) 581-1168 
Attorney for Defendants 
IN THE SECOND JUDICIAL DISTRICT COURT, STATE OF UTAH 
IN AND FOR DAVIS COUNTY, LAYTON DIVISION 
SHAREE RODGERS, ; 
Plaintiff, ; 
vs. ] 
FLOYD ASHER and MELANIE ASHER, ; 
Defendants. ] 
FLOYD ASHER and MELANIE ASHER ; 
Third-Party Plaintiffs, ] 
Va. 
TLC CONSTRUCTION INC. ; 
Third-Party Defendant. ] 
) MOTION FOR JUDGMENT 
) NOTWITHSTANDING THE VERDICT 
) OR IN THE ALTERNATIVE FOR NEW 
) TRIAL; AND MOTION TO ALTER AND 
) AMEND THE JUDGMENT 
) Case No.: 040602561 
) Judge: Thomas L. Kay 
Pursuant to Rule 50(b) and Rule 59 URCP, Defendant's move the Court for Judgment 
Notwithstanding the Verdict or in the alternative for New Trial and that failing, Motion to Alter 
or Amend the Judgment. 
At the conclusion of all the evidence, Defendant's moved for a directed verdict. This 
motion was denied. Rule 50(b) URCP provides as follows: 
"Motion for judgment notwithstanding the verdict. 
Whenever a motion for a directed verdict made at the close of all 
the evidence is denied or for any reason is not granted the court is 
deemed to have submitted the action to the jury subject to a later 
determination of the legal questions raised by the motion. Not later 
than ten days after entry of judgment, a party who has moved for a 
directed verdict may move to have the verdict and any judgment 
entered thereon set aside and to have judgment entered in 
accordance with his motion for a directed verdict; or if a verdict 
was not returned such party, within ten days after the jury has been 
discharged, may move for judgment in accordance with his motion 
for a directed verdict. A motion for a new trial may be joined with 
this motion, or a new trial may be prayed for in the alternative, If a 
verdict was returned the court may allow the judgment to stand or 
may reopen the judgment and either order a new trial or direct the 
entry of judgment as if the requested verdict had been directed. If 
no verdict was returned the court may direct the entry of judgment 
as if the requested verdict had been directed or may order a new 
trial" 
Defendant's move for Judgment Notwithstanding the Verdict upon the following 
grounds: 
1. The only evidence before the Court was that Floyd Asher did not sign the Real Estate 
Purchase Agreement between Defendant Melanie Asher and Plaintiff. 
2. That Floyd Asher did not sign the disclosures attached to the Real Estate Purchase 
Agreement. 
3. That Melanie Asher did not sign the Real Estate Purchase Agreement in her 
individual capacity, but only signed as trustee for the Melanie Asher Trust. 
4. Plaintiffs counsel was permitted by the Court to read Plaintiffs notes to the jury. 
Plaintiff never testified to the subject matter of the notes. This was highly prejudicial to 
Defendants. 
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5. Nathan Hale, the real estate agent, acted as agent for both Buyer and Seller in the Real 
Estate Purchase Agreement under regulations of the Utah State Real Estate Division. 
6. During the course of negotiations and before the final documents were signed and the 
purchase and sale closed, Floyd Asher informed Nathan Hale, who in turn informed Plaintiff, that 
the residence had received a small amount of water in the basement through a bedroom window 
well. This conversation was prompted by the slight separation in the baseboard in the bedroom 
which Floyd Asher repaired before the transaction was closed (the REPC so stated). The fact of 
the small amount of water entering the basement through a window well was known to Plaintiffs 
agent, Nathan Hale and his knowledge is imputed to Plaintiff. Plaintiff not only had imputed 
knowledge, but she also had actual knowledge because Nathan Hale told her about the water. 
She could not have been misled. 
"3 Am. Jur. 2d §281 - The general rule, which is subject to 
certain qualifications, is that the principal is chargeable with, and 
bound by, the knowledge of or notice to his agent received while 
the agent is acting as such within the scope of his authority and in 
reference to a matter over which his authority extends... The 
general rule is also applied to knowledge or notice acquired by 
agents of purchasers. Notice of any defect in the title to, or quality 
of, the property, given to an agent employed to purchase property, 
is notice to his principal in any controversy between the principal 
and the vendor in relation to such property." 
The statements of Nathan Hale about water in the window well were never challenged or 
controverted by Plaintiff. 
Plaintiffs entire case is based on statements in the disclosure attached to the Real Estate 
Purchase Agreement that there was no water or moisture in the basement and upon statements 
allegedly made by Floyd Asher to Plaintiff during the course of negotiations that there had never 
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been any water in the home. She had imputed and actual knowledge of the water in the basement 
and the result of that knowledge there can no be reliance and without reliance there is no claim 
under the REPC or attached disclosures. 
MOTION FOR NEW TRIAL 
In the event that the Court does not grant Judgment Notwithstanding the Verdict, 
Defendants move for a new trial pursuant to Rule 59 URCP. 
This motion is based on 59(a)(5) Excessive or inadequate damages, (6) Insufficiency of 
the evidence to justify the verdict or that it is against law and (7) Error in law. 
59(A)(5) EXCESSIVE DAMAGES. 
Plaintiff claims not only damages for the excessive bill of Timberline in the amount of 
$28,300.00 for the installation of the drainage system, but in her Amended Complaint, she claims 
the sum of $26,525.00 for damages for the installation (never installed) drainage system on the 
north side of the residence. That claim failed. It is interesting that these two (2) figures 
combined total $54,875.00 which is within $1,825.00 of the Jury Verdict of $53,050.00. This 
Verdict is excessive because it is apparent that the jury simply combined the bill and the 
estimate. Plaintiff failed on the estimated claim, but somehow the jury noted the amount and 
simply added that to the statement that was admitted. 
There is embedded in the $28,300.00 drainage system a guarantee of the life of the home. 
Defendants are not liable for the cost of that guarantee and that item of damage should not have 
been submitted to the jury without the removal the cost of guarantee. 
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Plaintiff had a legal duty to mitigate damage. She was offered the option of a sump pump 
by Timberline Construction which would have cost around $500.00, according to the testimony 
of contractor Mark Johnson. Plaintiff disclaimed this option and instead purchased a drainage 
system for a cost, including a guarantee, which is absolutely unreasonable. It was prejudicial to 
submit that bill to the jury. The damages awarded are excessive and should be reduced to 
$500.00, the cost of the sump pump. 
59(A)(6) INSUFFICIENCY OF THE EVIDENCE TO JUSTIFY THE SPECIAL VERDICT. 
The first question in the Special Verdict is this: 
"1 . Did the Defendant, Floyd Asher, breach a contract between 
himself and Plaintiff, Sharee Rogers?" 
The jury answered that question yes. There is no evidence before the Court in this case to 
show that Floyd Asher had ever entered into a contract with Sharee Rogers. The sale of real 
property must be in writing. There is no writing between Floyd Asher and Sharee Rogers. 
The second question in the Special Verdict is this: 
"Did the Defendant, Melanie Asher, breach a contract 
between herself and the Plaintiff, Sharee Rogers?" 
The jury answered that question yes. There is no evidence before the Court in this case to 
show that Melanie Asher had ever entered into a contract with Sharee Rogers. The sale of real 
property must be in writing. There is no writing between Melanie Asher and Sharee Rogers. 
Melanie Asher signed the Purchase and Sale Agreement in only two places; one - on the 
addendum which states on the third line down "Melanie Asher Trust as seller" and two -
"acceptance/counter offer/rejection - she signs the document Melanie Asher and below that it is 
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printed "Melanie Asher, Trustee". The fact that Plaintiff was dealing with a trust is clearly 
spelled out in the REPC. Simply stated, Melanie Asher did not act as seller and did not enter a 
contract with Sharee Rogers in an individual capacity. She entered into it only as trustee of the 
Melanie Asher Trust. Furthermore, these documents were prepared by Plaintiffs real estate 
agent, Nathan Hale, who understood that the seller of the property was the Melanie Asher Trust. 
This knowledge was imputed to Plaintiff and she had actual knowledge of that fact because she 
read and understood the agreement. 
Fraud issues. 
Questions 3-6 relate to the issues of fraud and concealment. The applicable law on these 
subjects are set forth in two (2) sections of 37 Am. Jur. 2d Fraud and Deceit -
§242 Deception inducing action: 
"The tort of fraud requires proof of a successful deception and 
action taken by the person deceived that would not have otherwise been 
taken. For a party to be deceived, it must have reasonably relied on a false 
statement. Lack of evidence that the plaintiff relied on an alleged 
deception precludes a recovery for fraudulent concealment and fraudulent 
misrepresentation. 
Actual knowledge is inconsistent with a claim that a defrauded 
party has been deceived, and it negates the essential element of reliance 
upon the truth of the representation. Thus, where false representations are 
made to induce another to act, and, before such other does act, he or she 
learns of the falsity of such representations, such person cannot rely on 
them believing them to be true, for knowing of their falsity, that person has 
not been deceived and any loss is self-inflicted." 
§246 Concealment: 
"Where redress is sought for fraudulent concealment, it must 
appear that the party seeking relief relied upon the one with whom he or 
she was doing business to disclose the true facts and circumstances 
relating to the transactions, and that the suppression of such facts was an 
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inducement which moved him or her to enter into the agreement. In order 
for there to be such reliance and inducement, it must appear that the facts 
concealed were unknown to the complaining party. A person cannot 
obtain rescission of a transaction on the basis of a concealment of a 
material fact where he was not misled by the concealment or deceived by 
some act or conduct of the other party..." 
Plaintiff testified that she would not have purchased the property had she known that 
there had been water enter the basement bedroom from a window well. She claims to have been 
defrauded because the disclosures stated there had been no water and moisture in the basement 
and on several conversations she had with Floyd Asher, he stated that there was never any water 
in the basement. 
The uncontroverted evidence, however, is that the real estate agent, Nathan Hale, was told 
by Floyd Asher that a small amount of water had entered the basement through the window well 
and that this knowledge is imputed to Plaintiff and that further Nathan Hale told her of the water 
entering the basement through the window well. This evidence was not controverted. Reliance 
is completely absent from the testimony in this case and without reliance the claim of fraud and 
concealment should not have been submitted to the jury. The clear and convincing standard was 
not observed and the jury could only speculate on the results. This was prejudicial error. 
59(A)(7) ERROR IN LAW. 
Alter Ego. 
The Plaintiff requested an alter ego instruction and over the objection of Defendants, the 
Court gave instruction number 26. Instruction 26 is attached as if fully set forth for emphasis. 
The word or concept of "corporation" is not found in any evidence presented to the Court in this 
case. The instruction begins by stating that "Sharee Rogers, was given a corporate form deed". 
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It was not a corporate form deed. It was a deed signed by Melanie Asher, representative of Asher 
Homestead, LLC, a Nevada limited liability company. 
The instruction then says: 
"A corporation is considered a alter ego when: 
1) There is such a unity of interest and ownership that the 
separate personalities of the corporation and the individual no 
longer exist; and 
2) The observance of the corporate form would sanction a fraud, 
promote injustice, or produce an inequitable result." 
Here again, there is no evidence of corporation in this case, and this language can only 
serve to confuse and mislead the jury. Elements 1-8 of the instruction refer to a corporation 
and its officers and directors. Each of the separate elements refer to only a corporation and could 
only serve to confuse and mislead the jury. The plaintiff is fully aware that she was dealing with 
a trust in the purchase and sale of this property because she read and fully understood the 
purchase and sale agreement. That evidence is not controverted. 
Finally, the instruction states as follows: 
"If you find the evidence shows that Asher Homestead, LLC was 
an alter ego for the defendants, then you may disregard the corporate entity 
and hold the defendants personally liable for any act committed by the 
corporation." 
The confusion between LLC and corporation is apparent. The jury could only speculate. 
There is no evidence whatever that Asher Homestead, LLC was an alter ego for the Defendants. 
The only evidence concerning Asher Homestead, LLC was that it conveyed a marketable and 
insurable title to Plaintiff. That is what she bargained for and that is what she received. 
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The REPC was signed by Melanie Asher on two (2) parts of the agreement - (1) 
acceptance/counter offer/rejection and (2) addendum 1 to Real Estate Purchase Contract. In each 
instance Melanie Asher, Trustee or Melanie Asher Trust is the contracting party and not Melanie 
Asher individually and not any corporation. 
Plaintiff has attempted to engraft corporate concepts of "piercing the corporate veil" onto 
trust law. That is not possible because trusts are governed under a section of the Utah Probate 
Code and not under that Utah corporation code. 
The instruction should not have been given; it was an error to do so. It could only serve 
to mislead and confuse the jury. 
Attorney's fees. 
Plaintiff claims attorney's fees incident to the enforcement of the contract. 
The initial Complaint in this case sought damages for excavation, placement of water 
barriers and creating a damming system; the cost alleged to be $28,300.00. This was the estimate 
and statement of Timberline Construction which was testified to by Scott Cox and the statement 
entered into evidence. Some discovery was undertaken; a Motion for Summary Judgment was 
filed, argued and denied. The matter set for trial in February 13, 2006. On January 20, 2006, 
counsel for Plaintiff contacted other counsel indicating that the claim for damage would be 
increased by a subsequent bid from Timberline. This bid dated January 9, 2006 was totally 
unrelated to the initial work performed by Timberline. The initial work was for drainage 
structure on the east and south of the residence and the subsequent bid was for additional 
drainage structures on the north side of the residence for completely unrelated source of water. 
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The defendants and third party defendants filed a concurring Motion in Limine asking the Court 
for relief because it would not be possible to do the necessary discovery and preparation prior to 
trial. The trial date was stricken and new discovery and preparations commenced. Plaintiff filed 
an Amended Complaint on the 17th day of January, 2006 setting forth separately the initial bid of 
Timberline and the second bid of Timberline. Plaintiff alleged that the second water 
encroachment occurred in the summer of 2005. It was never proven that any water entered the 
residence from the new source. 
During the course of trial, the Court denied the introduction of evidence on the second 
alleged water encroachment including the $25,000.00 bid from Timberline. Plaintiff failed on 
that issue. 
The foregoing background is important because when we refer to the Affidavit of counsel 
relative to the work performed on this case, it is evident there was no attempt to segregate 
attorneys fees applicable to the second water issue that failed. 
Under Utah law, if a party fails to segregate attorney's fees applicable to issues that she 
prevailed upon and issues that she failed on, then the entire claim for attorney's fees must be 
stricken. The case of Cottonwood Mall Company v. Wesley F. Sine, et. al. 830 P2d 266 (Utah 
1992) is a leading Utah case on this point: 
"Cottonwood Mall in its request for fees, however, did not 
distinguish between work done that was subject to a fee award and work 
that was not. One who seeks an award of attorney fees must set out the 
time and fees expended for (1) successful claims for which there may be 
an entitlement to attorney fees, (2) unsuccessful claims for which there 
would have been an entitlement to attorney fees had the claims been 
successful, and (3) claims for which there is no entitlement to attorney 
fees." 
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Further review of the Affidavit will show that the rule of segregation was not applied by 
Plaintiff and therefore the entire claim for attorney's fees must be rejected. 
MOTION TO ALTER OR AMEND THE JUDGMENT 
Defendants, incorporate herein, the point set forth above relative to attorney's fees. As a 
matter of law, the Judgment must be amended to eliminate the amount claimed for attorney's 
fees. 
Also, the claim for interest must be stricken because the amount in damages awarded 
cannot be referred to any item of damage fixed at the time of the events in question. Awarding 
prejudgment interest was error. 
RESPECTFULLY SUBMITTED this V _ day of October, 2006. 
GARRETT & GARRETT 
Edward M. Garrett 
CERTIFICATE OF MAILING 
c\ A *A 
1 hereby certify that on this J^f day of October, 2006, a true and correct copy of the 
foregoing MOTION FOR JUDGMENT NOTWITHSTANDING THE VERDICT OR IN THE 
ALTERNATIVE FOR NEW 1 RIAL; AND MOTION TO ALTER AND AMEND THE 
JUDGMENT was mailed, postage pre-paid, to the following: 
George K. Fadel 
170 West Fourth South 
Bountiful, Utah 84010 
Robert R. Wallace 
Kirton & McConkie 
60 East South Temple, #1800 
PO Box 45120 
Salt Lake City, Utah 84145-0120 
INSTRUCTION NO. Z i ^ _ 
If you find that the plainiiiT, Sharee Rodgers, was given a corporate form deed, which was 
signed by Melanie Asher, as a representative of Asher Homestead, LLC, a Nevada Limited Liability 
Company, you may still hold the defendants, Melanie and Floyd Asher, personally liable for any 
breach of contract if you find that Asher Homestead, LLC, was merely an alter ego for the 
defendants. 
A corporation is considered an alter ego when: 
1) There is such a unity of interest and ownership that the separate personalities of the 
corporation and the individual no longer exist; and 
2) The observance of the corporate form would sanction a fraud, promote injustice, or 
produce an inequitable result. 
Certain factors that are deemed significant, although not conclusive, in determining whether 
this test has been met include: 
1) Undercapitalization of a one-man corporation; 
2) Failure to observe corporate formalities; 
3) Nonpayment of dividends; 
4) Siphoning of corporate Hinds by the dominant stockholder; 
5) Nonfunctioning of other officers or directors; 
6) Absence of corporate records; 
7) The use of the corporation as a facade for operations of the dominant stockholder or 
stockholders; and 
8) The use of the corporate entity in promoting injustice or fraud. 
If you find the evidence shows that Asher Homestead, LLC w?,s an alter ego for the 
defendants, then you may disregard the corporate entity and hold the defendants personally liable for 
ADDENDUM "G 
Fadel Associates 
George K.Fadel #1027 
Attorneys for Plaintiff 
170 West 400 South 




Layton District Court 
IN THE SECOND JUDICIAL DISTRICT COURT, STATE OF UTAH 




FLOYD ASHER and MELANIE ASHER, 
Defendants. 
FLOYD ASHER and MELANIE ASHER, 
Third-Party Plaintiffs, 
vs. 
TLC CONSTRUCTION INC., 
Third-Party Defendant. 
AFFIDAVIT IN SUPPORT OF 
PLAINTIFF'S CLAIM FOR 
ATTORNEYS FEES 
Case No. 040602561 
Judge: Thomas L. Kay 
STATE OF UTAH 
SS: 
COUNTY OF DAVIS 
George K. Fadel, being first duly sworn, deposes and says that he is now and since 1948 
has been admitted to practice law in the State of Utah. 
Affiant has performed services for the plaintiff in her claims against the defendants under 
an agreement for plaintiff to pay affiant $200.00 per hour for time spent in pursuing her claims. 
Attorneys fees are awardable for breach of written contract which provided that the prevailing 
party shall be entitled to costs and reasonable attorney fees. 
Affidavit in Support of Plaintiff's Claim for Attorneys F i i urn iHIM ill! iiin IIIII mil mil urn mil mil mi mi 
VD19261254 
rwifin^Ri S W C P ci o v n 
Affiant's service began in March 2004, and the following is a description of time spent and work 
performed. 
DATE 





































Consultations regarding claims 
Drafting Complaint and conference with client 
Complete Complaint and file 
Receive Answer; research merger doctrine 
Additional research re answer 
Research and conference with client and mother 
Conference with client and calls to Mr. Wallace 
Prepare and mail scheduling 
Finalize schedule. Confer with client 
Review, and prepare for deposition 
Prepare and attend deposition of Floyd Asher 
Conference with client 
Conference with client and mother re deposition 
Prepare and attend deposition of client 
Prepare for telephone conference and 
prepare scheduling order 
Prepare and mail witness list 
Prepare for and attend deposition of Tom Durrant 
Responding to motion 
Responding to motion 
Finalize response to motion 
Prepare for and attend hearing on motion; research 
Joint liability; prepare order 
Visit premises with Neal Rodgers and research 
Research fraud, damages, expert testimony of Scott cos 
Visit premises with client and Cox 
Prepare for and attend pretrial. Research 
Research. Review depositions 
Drafting instructions 
Instructions and research 
Instructions and confer Ron Marshall 
Instructions and review 
Conference with Court 
Preparing amended complaint 
Finalize and file amended complaint 
Prepare for and confer with client 
Confer with client re expert witnesses 







































4-21-06 Deposition of Scott Cox 4.0 
8-28,29-06 Finalize instructions; review case and law 5.0 
9-2-06 Confer with client and research 4.0 
9-5-06 Research future damages 3.0 
9-6-06 Prepare for pretrial 4.0 
9-8-06 Prepare for and attend pretrial, confer with client 6.0 
9-12-06 Review depositions 3.0 
9-13-06 Review depositions 4.0 
9-14-06 Confer with client, exhibits, trial preparation 5.0 
9-18-06 Preparing for trial 2.0 
9-19-06 Preparing for trial 3.0 
9-20-06 Preparing for trial 1.0 
9-21-06 Preparing for trial 4.0 
9-22-06 Preparing for trial 5.0 
9-25-06 Trial 10.0 
9-26-06 Trial 10.0 
9-27-06 Trial 10.0 
9-29-06 Trial 6.0 
10-2-06 Preparing judgment and affidavit 3.0 
Total Hours: 188.5 x 200 = $37,700.00 
The case involved contract and fraud issues attendant with repeated challenges by the 
defendants and as such the charge of $200.00 per hour is both reasonable in such a contested case 
and is a reasonable fee charged by the attorney performing for the hours listed. No previous 
amounts have been previously awarded. 
The amount awarded to plaintiff for attorney's fees is hereby claimed to be $37,700.00. 
George K. E&'el 
Sworn to and subscribed before me this AJ^_ day of October, 2006. 
v/'y^ '^V^g/f^ 
Notary Public 
CERTIFICATE OF MAILING 
I certify that I mailed copies hereof and the Judgement on the Jury Verdict to Mr. Edward 
M. Garrett, 2091 East 1300 South, Suite 201, Salt Lake City, Utah 84108, and to Mr. Robert R. 
Wallace, 60 East South Temple #1800, P.O. Box 45120, Salt Lake City, Utah 84145-0120, this 
^ day of October, 2006. 
Geo'rge K. Fadel 
/ . 
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FLOYD ASHER and MELANIE ASHER, 
Defendants/Appellants. 
FLOYD ASHER and MELANIE ASHER 
Third-Party Plaintiffs, 
vs. 
TLC CONSTRUCTION INC. 
Third-Party Defendant. 
SUPPLEMENT 
Order Denying Defendant's Motion for Judgment NOV etc. 
Appeal from the Second District Court, Davis County, Judge Thomas L. Kay 
Supreme Court Case No.: 20070094-CA 
District Court Case No.: 040602561 
FILED 
J A N a 1200? 
imon District Court 
Fadel Associates 
George K. Fadel #1027 
Attorneys for Plaintiff 
170 West Fourth South 
Bountiful, Utah 84010 
Telephone: (801) 295-2421 
IN THE SECOND JUDICIAL DISTRICT COURT, STATE OF UTAH 




FLOYD ASHER and MELANIE ASHER 
Defendants. 
FLOYD ASHER and MELANIE ASHER 
Third-Party Plaintiffs, 
vs. 
TLC CONSTRUCTION INC. 
Third-Party Defendant. 
ORDER DENYING DEFENDANTS' 
MOTION FOR JUDGEMENT 
NOTWITHSTANDING THE VERDICT 
OR IN THE ALTERNATIVE FOR NEW 
TRIAL; AND MOTION TO ALTER AND 
AMEND THE JUDGMENT 
Case No.: 040602561 
Judge: Thomas L. Kay 
The defendants' motions as captioned came on regularly for hearing before 
the above entitled Court, the Honorable Thomas L. Kay, District Judge, presiding, on 
Friday, December 15,2006. Plaintiff appeared in person and by Attorney George K. 
Fadel. Defendants appeared by Attorney Edward M. Garrett. The Court reviewed 
memoranda submitted by the parties, and heard oral arguments by counsel for both 
parties and being fully advised in the matter, now orders as follows: 
Ordei denying defendant's motion for judgment nothw 
1 II I I I HI! IIIIIH Hill IIIIIII IIIHI 111 II 
1. The defendants' MOTIONS FOR JUDGMENT NOTWITHSTANDING THE 
VERDICT OR IN THE ALTERNATIVE FOR NEW TRIAL, AND MOTION TO 
ALTER AND AMEND THE JUDGMENT are hereby denied. 
2. A judgment notwithstanding the verdict can be granted only when the losing 
party is entitled to judgment as a matter of law. In passing upon motion for 
judgment notwithstanding verdict, the court is governed by same rules as it is when 
passing upon motion for a directed verdict, so that all of testimony and all reasonable 
inferences flowing therefrom which tend to prove plaintiffs case must be accepted as 
true, and all conflicts and all evidence which tend to disprove it must be disregarded; 
either motion may be granted only for one reason; absence of any substantial 
evidence to support the verdict. In this case there was substantial evidence to 
support the verdict and each of the responses to the special verdict of the jury. The 
defendants had the opportunity to present evidence disputing the evidence of the 
plaintiff and the jury made findings in favor of the plaintiffs claims resolving the 
disputes in favor of the plaintiff. At oral argument on these motions, the plaintiff 
presented to the Court some of the evidence extracted from the record which 
disputes defendants' claims of error in the reading of the plaintiffs notes to the jury 
and whether Nathan Hale's testimony prevailed against all other evidence and law. 
3. Rule 12 (h) Utah Rules of Civil Procedure provides that a party waives 
defenses and objections not presented either my motion or by answer or reply, and 
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the belated assertion by the defendants that the Statue of Frauds was a defense was 
waived by the defendants' failure to set it forth as an affirmative defense in the 
pleadings. 
4. There was substantial evidence that several entities created by the named 
defendants were the alter ego of the defendants. The said Asher Homestead, LLC, a 
Nevada limited liability company, is subject to the doctrine of alter ego in piercing 
the corporate veil. The jury received the evidence and heard arguments of counsel 
for both parties relative there to and resolved the dispute in favor of the plaintiff. 
5. The defendants7 objections to the attorneys fees awarded to plaintiff are 
denied. The plaintiff is the prevailing party and the affidavit of counsel sufficiently 
detailed the services and charges which the Court finds to be reasonable and 
necessary. The Real Estate Purchase Contract provides that the prevailing party shall 
be entitled to costs and reasonable attorney fees. The plaintiff is the prevailing party 
and the fees were incurred in pursuing remedies under the contract. The plaintiff is 
entitled to additional attorney's fees for services rendered in responding to the 
defendants7 post judgment motions as may appear reasonable upon supplemental 
affidavits. 
6. The defendants' motions for new trial is denied. The amount of the verdict is 
ordinarily a matter exclusively for the jury and the Court does not interfere with the 
jury's verdict unless it clearly appears that the award was rendered under 
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misunderstanding or prejudice. The matter of damages was detailed to the jury and 
argued before the jury by counsel of both parties. There was sufficient evidence to 
justify the verdict, and there was no error in law. 
Dated this ^ ^ v day of (AU^) 200_L 
BY THE COURT: 
DISTRICT JUDGE 
5 / * i . 
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CERTIFICATE OF MAILING 
I certify that I mailed copies of the Order denying 
the defendants1 motions and the supplemental affidavit for 
attorney fees to Mr. Edward M. Garrett, 2091 East 1300 South, 
Suite 201 Salt Lake City, Utah 84108, and to Mr. Robert R. 
Wallace, 60 East South Temple #1800, P.O. Box 45120, SAlt Lake 
City, Utah 84145-0120, this /£ rj day of December, 2006. 
GEORGE K. FADEL 
